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Greetings From The Chair

By: Rebecca Rhoda Fisher

Welcometo anew bar association year. TheNew Lawyers
Section isagreat way to meet and network with attorneys
and educate the community about our profession.

My god this year is to have the New Lawyer’'s Section
continue with several programs, including KSTP lawline
(third Tuesday of every month at KSTP studio) and free
CLEs (first to beheld on Oct 20, 2005 at 4:00 p.m.). In
addition, we are planning on doing several community
saviceprojects, includingthe ABAYLD jury project Sarted
last year in coordination with HCBA, MTLA and severd
other organizations, and increasing participation in the
MSBA mock trial program. | also hopeto attract new mem-
bers from those who have already been practicing law to
those just graduating from law school.

| encourage each of you to participate in the section
someway this year, whether by attending meetings, volun-
teering to serve on acommittee, volunteering to help with
a community service project, or attending a CLE. Watch
for opportunities and announcementsin Bench and Bar or
on the MSBA website. Our meetings are the third Thurs-
day of themonth at 5:30 p.m. at the MSBA officesin Min-
negpolis. Hopeto seeyou al therel

Rebecca Rhoda Fisher isan
attorney withthe Law Office
of Rebecca Rhoda Fisher,
PLLC in Roseville, MN.
Rebecca can be reached at
rebecca@rrflaw.com.

REMINDER

Joinusfor:

1. NLS meetingsthethird Thursday of every month starting September 15, 2005.

5:30 p.m. a the M SBA offices.

2. 10-14-05 - Attrective Nuisance Tour at First Avenuein Minneapolis.
Tickets areon salenow through Ticketmaster, First Avenue or seethe HCBA website

(Wwww.hcbaorg).

3. KSTPLawlinethefourth Tuesday of every month a K STPstudios on University Avenue
inMinnegpolis.

4. 10-20-05NL S FREE CLE (Elimination of Bias).

4:00 p.m. & the M SBA offices.

Stay forthe NLS Council meetingthat followsthe CLE.




Suggestions For Handling Your First Order
For Protection Case

By: Nekima Levy-Pounds, Esg.

Without adoubt, handling your first Order for Protection
(OFP) case on behalf of an abused person can be a daunt-
ing experience for new lawyers. Following are tips and
techniques that may help you navigate through the OFP
system (in Hennepin and Ramsey Counties) with finesse:

* Read the Minnesota Domestic Abuse Statute. The
statute will provide specifics on what types of facts
must beset forthinan OFP petition to satisfythe mean-
ing of domestic abuse under Minnesota law and who
can obtain an OFP. The statute will aso explain the
types of OFPsthat are offered, the available relief, and
the probable duration of an OFP.

A temporary (or emergency) OFP petitionmust befiled
on behalf of your client. The Petition should set forth
the facts which warrant the granting of a temporary
(and later permanent) OFP. If your client has not yet
filed atemporary OFP petition, there are at least two
approachesto take: 1) enlist the assistance of adomes-
tic abuse advocacy organization such as Domestic
Abuse Service Center (DASC), The Sojourner Project,
Tubman FamilyAlliance or St. Paul Intervention Project
to obtain the information from your client and filethe
petition or 2) Meet with your client; obtain theinforma:
tion needed for the petition; have it notarized; and take
it to the signing judge during the appropriate hours as
posted. If the temporary OFP is granted, your client
can expect to have a hearing within five days of that
date. The scheduled date and time of the hearing will be
listed inthe Order. The name of the judge will not be
listed, unlessthereis al ready pendinglitigation between
the parties, such as a divorce. Family Court judges
usually rotate on the domestic abuse docket.

If the OFP petition was filed by someone other than
yoursdf, take time to thoroughly read your client’s
petition. In Hennepin and Ramsey County Courts, most
judges (or referees) will only hear testimony pertaining
to alegations that are written in the petition. If pos-
sible, work with an advocate prior to filing the OFP pe-
tition to ensurethat al of the pertinent information is
included in the petition. Also, make sure the appropri-
ate remedies have been included in the petition.

Interview your client as thoroughly as possible. It is
important to make surethat you have a detailed history
of your client’s situation regarding the abuse. You

should ask your client about current and prior incidents
of abuse; whether there are children stemming fromthe
relationship; whether the police were involved in any
incidents; was your client ever hospitalized as a result
of domestic abuse; had she previously had an OFP
against her abuser; and whether there were any wit-
nesses to the abuse. Ask your client for any documen-
tation such as medical records, photographs, or police

reports.

Prepare questions that encompass the alegations in
thepetition. Makesureto moot with your client prior to
thehearing if possible. Thiswill give you an opportu-
nity to discover awkwardly worded questions. It may
also help you identify the kind of witness your client
will beand help ease anxiety onthepart of yourself and
your client. Mark all exhibits ahead of time. If thereare
witnesses, you should interview them andprepare ques-
tions as needed.

If possible, review the Respondent’s crimina history.
This may be helpful in showing the Court a pattern of

violent and abusive behavior. It may also reinforceto

the Court your client’s reasonsfor being fearful of the
Respondent.

In Hennepin County, there are separate waiting rooms
for Petitioners and Respondents. Be sureto check in
with the clerk. Be prepared for along waiting period
before your caseis called. The number of cases onthe
domestic abuse docket varies each day and if there are
a large number of cases, it could take several hours
before your caseis called. Remind your client to keep
the whole day open and to make child care arrange-
ments, if possible. To have a better idea of what to
expect, ask theclerk if the Respondent has been served.
If the Respondent has not been served, you can usu-
ally expect your case to be caled earlier; as the judge
will likely grant a continuance to allow service of the
Respondent.

Try to speak with the opposing side prior to your case
being called. Find out whether to expect a trial or
whether the matter can be settled. If atentative agree-
ment is reached, put it in writing. Once your case is
caled, let the judge know the status and terms of the
proposed agreement. If no agreement is reached, let
your client know to expect atrial.



* OFP hearings work like most other civil proceedings,
except there is usually no opening statement. You
should ask that all witnesses be excused from the court-
room, and then proceed to call your first witness- usu-
ally your client. After the court has heard both sides of
the case, you may be expected to give a closing argu-
ment. The judge may take a brief recess and issue an
Order upon his return. He may also take the matter
under advisement and send an Order inthemail from a
few days to a few weeks following the conclusion of
the hearing. If that happens, your client’s temporary
Order will remain in effect until entry of a new Order
granting a permanent (usually lasts 1-2 years) OFP or
denying the request for an OFP.

In addition to the suggestions above, take care to call
attorneys in your jurisdiction for advice and guidance.
Do not underestimate the importance of working with a
domestic abuse advocate to help guide you through the
process. Sometimes, advocates know more about the
system than do attorneys, and can be an invaluable
resource for you and your client. Above dl, do not be
afraid to ask questions about the process. There is
always someone willing to listen and offer adviceto new
atorneys.

Nekima Levy-Poundsis an Assistant Professor of Law at
the University of . Thomas School of Law, and can be
reached at nvievypounds@stthomas.edu.

How The Loan Repayment Assistance
Program |s Benefiting The Community

By: Heather Rastorfer Vlieger

The Immigrant Law Center of Minnesota (“ILCM”) is
located in the heart of St. Paul’s Frogtown neighbor
hood. ILCM’s dedicated attorneys provide an array of
immigration legal servicesto meet the steadily increasing
needs of Minnesota's growing immigrant and refugee
communities. This important work has been made
possible in part by the Loan Repayment Assistance
Program of Minnnesota (“LRAP"), which ensures the
provision of lega servicesto low-income families and
individuals by helping dedicated public interest attor
neys pay back their student loans. Raymond Gwenigae
isanew atorney at ILCM and currently receives LRAP's
assistance. John Keller has been an attorney with ILCM
since 1998 and benefited from LRAP's assistance when
he was a new attorney with ILCM.

ILCM’s attorneys carry a large casdoad. As a new
attorney, Raymond is managing 80-90 open cases. As a
more seasoned attorney, John has up to 150 pending
cases. In2004, ILCM assisted more than 1,100 clients by
keeping families intact; helping persons escape persecu-
tion and abuse; protecting the constitutionaly guaran-
teed fundamentd liberties of immigrants; and helping per-
sonsbecome U.S, citizens. Their clientslivein &t. Paul or
oneof the33 counties of Southern Minnesota, and most of
them earn less than 100% of the federal poverty guide
lines. Nearly 60% of ILCM clients are Latino and 40%
originate from Africa, Asia and other non-Spani sh-speak-
ing regions of the world. Raymond, whose father is
Liberian and mother is Puerto Rican, speaks Spanish flu-

ently; John is also afluent Spanish-speaker.

Raymond came to law school intending to practice public
interest law. After hisundergraduateeducation, heworked
for ayear a Mid-Minnesota Legal Assistance St. Cloud
Area Legal Services (“SCALS’). Hisdesireto go to law
school was solidified when he saw how the attorneys at
SCALSwereableto help peoplewithout resources. While
inlaw school, Raymond worked asalaw derk inthe private
sector to help pay for his legal education and living ex-
penses, but his passion wasin hiswork with the Immigra-
tion Clinic a William Mitchell College of Law. He was
hooked by his first case, when after nine months, he was
ableto get relief from deportation for hisclient. Raymond
found deep fulfillment in being able to keep his client’s
family together, including a spouse and six U.S. citizen
children. The satisfaction of keeping a family together or
reuniting family members remains the most rewarding part
of Raymond' simmigration prectice.

Raymond was aso drawn to immigration law because he
finds it intellectually chalenging. One challenge is that
the law changes very quickly. As a new attorney practic-
ing immigration law, Raymond relies on the help and sup
port of former LRAP recipient John Keller and other ac-
complished attorneys. Raymond said, “LRAP’s benefit to
clientsis far reaching by helping keep experienced attor-
neys doing public interest work.”

John too went to law school because he wanted to affect
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people' slives positively. With abackgroundinsocial jus-
tice and human rightswork inPeru, hewas drawnto immi-
gration work. In his practice, John enjoystherich diver-
sity of his clients' backgrounds and finds it deeply satis-
fying to provide his clients with the building blocks they
need to live out the AmericanDream. Asaskilledattorney,
John says, “It's good to know the law well and offer ad-
viceto attorneyswithout as much experience” John states
that LRAP was an important factor in his ability to stay in
thisfied.

LRAP' sloan repayment assistanceisavital component of
theimportant work Raymond and Johnaredoing. Raymond
said, “1lovethework 1 do. | fed great fulfillment whenlam
able to help people with redl life situations. However, |
simply could not continueworking at anincomelevel that
nearly paralelsthat of my debts. Withoutthe LRAP award,
I would have to find a job that adequately reduces my
debt-to-incomeratio.” Smilarly, John said, “ At the begin-
ning, LRAP washelpful in enabling metoweather thelean

years as a new atorney with relatively low starting pay.”
John a'so saysthat LRAP helped solidify his path of pub-
lic service because “it was psychologically important to
know that LRAP existed and was there to support this
important way to use alaw license.”

In2004/2005, the Loan Repayment Assi stance Program of
Minnesota awarded more than $124,000 to help 34 dedi-
cated attorneys, like Raymond and John, pursue their
dreams to serve low-income and disadvantaged clients.
The average adjusted annual household income for these
recipients was $35,000, and the average education debt
load was $80,000. The average LRAP award represented
one-third to one-half of the recipients’ annual education
loan payments. To learn more about LRAP, please visit

www.Irapmn.org.

Heather Rastorfer Vlieger is the Executive Director of
the Loan Repayment Assistance Program of MN and
can be reached at Heather RV@statebar.gen.mn.us.

Practical Tips For M ediation Success

By: Darin T. Allen, Esg. and Jeffrey Homuth

While adversarial proceedings remain at the heart of our
legal system, an extremely low percentage of disputes ac-
tually proceed to trial. Infact, the overwhel ming majority
of an attorney’s timeis spent advising clients and seeking
solutions to prevent win-lose litigation. When a dispute
between parties occurs, using aternative dispute resolu-
tion (ADR) procedures, such as mediation and arbitration,
can dleviate pressure on overflowing court dockets. The
purpose of this article is to provide an overview of the
mediation process and to help attorneys prepare clients to
participate and succeed in achieving dispute resolution
through mediation.

WHAT ISMEDIATION?

To understand the use of mediation as an aternative to
expensive and time-consuming litigation, it is helpful to
know what mediationisand how it differsfrom arbitration
and litigation. Simply stated, mediation involves confi-
dential negotiations between disputing parties that are fa-
cilitated by a neutral third party — the mediator. The
mediator’sroleis confined to helping the parties arrive at
amutuallyagreeable solution. Unlikearbitrationor litiga-
tion, the mediator does not decide the outcomeof amedia-
tion proceeding, but encourages settlement.?

Parties can mutually select a mediator or may choose a
mediator from aroster of qualified neutrals offered by an
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experienced ADR administrator such astheNational Arbi-
tration Forum(NAF) or theAmericanArbitration Associa
tion (AAA). Itisbeneficial to the partiestoselect amedia-
tor who isanexperienced lega professiona with expertise
inthe subject matter of thedispute. Theability of an attor-
ney to shape mediation proceedingsis influenced by ethi-
ca and due process protocols, preferences of the indi-
vidua mediator or forum, and any statutory or procedural
rules governing the mediation.

HOW AREMEDIATION SESSIONSCONDUCTED?

Mediations may be facilitative or evaluative.? Mediators
acting in a facilitative capacity guide the parties through
negotiations without offering clear indications as to the
strengths or weaknesses of the clams® An evauative
mediaor will interject hisor her observations more aggres-
sively, and might make some recommendations for a po-

tential agreement.*

Depending on themediator, negotiations during mediation
proceed in theform of joint sessions, private caucuses, or
acombination of thetwo.5 If ajoint sessionisused, each
party can make an opening statement to outline key facts,
issues, and positions. In contrast, private caucuses alow
the mediator to meet separately with each party to ascer-
tain true interests and roadblocks to settlement. The pri-
vate caucus also givesthe mediator an opportunity to con-



sider information that the parties do not wishto discloseto
one another.® Private caucuses are generaly favored by
mediators because theformat isless likely to breed hostil-
ity between the parties and may lead to actual progressin
negotiations.

In most cases, mediation sessions take place within the
courseof asingleday.” However, particularly complex or
hostiledi sputes couldrequire multiple mediation sessions.

WHATDOESACLIENTNEED TOKNOW?

Even before the mediation session begins, alawyer has an
ethica duty to communicate the risks of both mediation
and subsequent legal action to the client.2 “A client’s
level of trust in hisor her lawyer can beirreparably dam-
aged if the client learns for the first time at mediation that
there is a risk of summary judgment or that anticipated
attorneys' fees and costs will be substantial.” ¢ To be
successful, an attorney must simultaneously focus on se-
curing a positive outcome for the client and on protecting
the integrity of the mediation process.

Whiletime and money will often prevent an attorney from
setting up a“mock” mediation session, the client should
be told what is likely to happen at the mediation and be
prepared for the types of exchanges that can occur be-
tween the mediator, the parties, and the attorneys. Since
mediation is generally less formal than a tria, the client
should be ready to play arole in the process and can, if
desired by the attorney, field questions directly from the
mediator.’® To preparethe client to participate, the attor -
ney and client should compilealist of theclient’sinterests
and needs, possible needs of the other party, and informa-
tion the client would like to obtain through the mediation
session! By making surethat the client understands the
purpose of mediation and the potential benefits to early
settlement, the attorney can keep the client focused during
mediation and ensure that any proposed settlement pro-
videsthe desired relief.

WHEN SHOULDMEDIATION OCCUR?

As a generd rule, a party interested in mediation should
begin mediation as soon as possible. There are severd
advantages to expediting the mediation process. First,
since mediation often occurswithin thetime constraints of
other court proceedings, early mediation allows for more
time to sort out the complex issues preventing a settle-
ment. Second, early mediation can significantly reducethe
costs associated with discovery.’? Third, the true motiva
tions of a party are not always clear, and the exchanges
that occur in mediation could satisfy many of a party's
grievanceswithout aformal court proceeding. Certaincli-
entswill not settle a case until they feel that they have had
their “day in court.”** Other clients smply need to hear
the opposing party acknowledge some remorsefor thea-

leged harm. Of course, adverse partiesusually avoid com-
municating inthis manner out of fear that such statements
may be used against them as an admission if further court
proceedings are necessary.

WHAT MEDIATIONSTRATEGIESARE HEL PFUL ?

During the mediation discussions, the lawyer should keep
in mind two overarching guidelines. First, both the attor-
ney and client should consider any potentia benefits of
following the motto: “Hold thefacts; disclose the law.” 14
Inother words, whileit isimportant to cooperate infacili-
tating negotiation between the parties, there may be stra-
tegic advantages to the client in not disclosing al of the
facts that are known by the client, particularly if the facts
do not favor theclient’s position. For example, fromastra-
tegic standpoint, it might make more sensefor the attorney
to simply express that thelaw is on hisor her client’s side,
rather than to attempt to ambush the opposing party with
afact witness.®®

Second, an attorney must be thoroughly prepared and able
to communicate to the other side that he or she iswilling
andableto bringthecaseto trial.** Negotiation simplywill
not work when one party believes that the opponent is
attempting to barter out of a weak position. With that
concept in mind, an attorney might wish to establish the
litigation option by revealing some of the stronger points
of his or her case. During mediation, the attorney must
always bal ance strength and conviction with flexibility and
compromise.

WHATHINTSMIGHTAMEDIATOR SHARE?

One of the more obvious, yet frequently overlooked,
miscues by attorneys is a failure to appreciate the input
of the mediator. Not only is the mediator a neutral party
with knowledge of the proceedings, but, in many cases,
mediators offer expertise concerning the dispute’s
subject matter, as well as experience in settling similar
disagreements. As such, the attorney should listen
carefully to proposals from the mediator and discuss
their feasibility with theclient.

Once the mediation moves into the private caucus stage,
the discussions between a mediator and party are
technically “confidential.” However, an atorney should
seek to read the mediator’s reactions to the client’'s
statements, and pay attention to any hints the mediator
might provide.r” For example, the mediator might
indicate that a settlement figure would be “difficult to
sell” to the opponent.® If the attorney knows that the
mediator has aready participated in private caucus with
the opponent, then the mediator’s statement likely
reflects that discussion. Such a scenario provides an
example of why a client in mediation should remain
flexible and hold back from expressing a*“ bottom line” to
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the other party or the mediator.’® The parties may use
numbers and proposals to gauge the likelihood of
settlement, but should stop short of any stubborn tactics
that would breed hostility and compromise the spirit of
negoti ation.

To foster cooperation and to guide the mediation, one
useful practice for attorneys is to prepare a one-to-five-
page position paper, which can be delivered to the
mediator, and to the opposing party, if desired.?°
Concise position papers are extremely useful for media
tors, who have the task of comprehending multi-faceted
disputes in ashort period of time.2 Upon the request of
a party, the mediator will keep the contents of the
position paper confidential.?

SHOULDSETTLEMENTAGREEMENTSBE USED?

Even when mediation sessions go well, the negotiation
does not end with a verba agreement. After the parties
have arrived at a mutually agreed upon resolution to the
dispute, the mediator will request that the parties discuss
and clarify any agreements® At this juncture, the attor
neys might al so determinewho will beresponsiblefor draft
ing afina agreement.?* Inany event, it is imperative that
the parties solidify any agreement in writing and sign the
document beforeleaving mediation. Of course, thegod is
not “ settlement at al costs,” and the parties should beable
to leave the matter open, “subject to mutual acceptance of
final document provisions.” % |t is advantageous for the
attorneys to get the parties to sign a document detailing
the terms of the agreement to eliminate any subsequent
confudon over theterms of the agreement. Often, amedia-
tor will prepare a*“binding term sheet,” which provides a
summary of agreed upon terms and indicates that counsel
shall prepareformal documentstobesgned atalater time.®
Meanwhile, the signed term sheet represents a binding
and effective agreement as to what was decided at the
mediation.”

WHAT IFMEDIATION ISUNSUCCESSFUL ?

Sincethe partiesagreed to mediateinthefirst place, media-
tions have great potential for success. However, in the
event the first meditation session is unsuccessful, the at
torney should view the meeting as part of an ongoing pro-
cess of dispute resolution. Remembering that the vast
majority of disputes settle short of trial, the attorney and
client should meet after an initial mediation session and
discuss the next move® Evenif partiescannot agreeon a
subsequent mediation date, the exchange of information
and ideas from the first mediation session could prove
valuable in settlement negotiations prior to tria. If the
partiestrust the mediator, the mediator could al so bevalu-
able in a conciliation role leading up to settlement.?®

MEDIATION: ABETTER SOLUTION?

Too often, attorneys approach disputes as “win or lose’
contests without first considering more practical solutions.
With proper preparation of the client and a clear under
standing of what might be accomplished during mediation,
attorneys should add mediation to their arsenal of dispute
resolution tactics.

Darin T. Allenis an attorney at the National Arbitration
Forum where heis the Director of Real Estate and Em-
ployment ADR Services. Mr. Allen can be reached at
dallen@arb-forum.comor (952) 516-6418.

Jeffrey Homuth is a law clerk at the National Arbitra-
tion Forum.
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What Every New Attorney
Needs To KnowAbout E-Discovery

By: Rhea Frederick, J.D

After graduating from law school, surviving the bar exam, racking up a small fortunein law school loans, and finaly
landing ajob, anew lawyer quickly discoversthat one'slega education only beginson hisor her first day of work. For
example, despitethefact that over 93% of all information is created electronically, €l ectronic data and discoveryis one
topicthat isonly briefly mentioned —if referenced at all —in most law school courses. Asaresult, anew attorney served
with adiscovery request involving el ectronic data may not know where to turn first. And because so much information
is created electronically, the likelihood of being involved in an el ectronic discovery project is quite high.

Fortunately, amyriad of solutions exist to help new attorneys get up to speed quickly on the topic, manage electronic
information, and control costs associated with electronic document productions. What is the optima method for
pursuing e ectronic document discovery? What will the court and opposing parties expect from you and your clients?
How can technology assist you and your client? This article will give tips and ideas for attorneys, new to eectronic
evidence, on effectively managing the eectronic discovery process.

Step 1: Defining Electronic Discovery

Initially, counsel must understand and identify the information being sought. In the case of electronic discovery, this
means pinpointing relevant and discoverable data existing in electronic form — such as information created on an
individual’s computer using aword processor or stored and shared with others on the company’s “file server.” Digital
datais located in avariety of places, including individual desktops and laptops, network hard disks, removable media
(i.e. floppy disks, tapes, USB drives, and CDs), cell phones, and persona digital assistants (i.e. PamPilots, Blackberries).
With theincreasing popularity of mobile devices, thislist will continueto expand. In addition to theselocations, e-data
canexist inamyriad of different forms and places that may not be readily apparent —a company’sold, forgotten archive
tapes, an executive' s handheld electronic organizer and mobile phone, or memory in afax machine that stores received
dataif it cannot be printed immediately (such as whenit runsout of paper). Third parties, like Internet service providers
and other peripherally involved entities, may also possess important information.

Minn. R. Civ. P. 34 specifically requiresthe disclosure of “data, compilations from which information can be obtained,

trandated, if necessary, by the respondent through detection devices into reasonably usable form,” which includes al

forms of e ectronic datasuch as e ectronic files, databases and e-mails. Thisimposes a duty on attorneys to determine
if electronic data might bealegitimate part of the case, thusthe need to implement a strategic electronic discovery plan

including identifying, locating, retrieving, preserving, and authenticating el ectronic evidence. Counsel is also respon-

sible for developing, implementing and ensuring compliance with data preservation plansand for producing responsive
documents to the opposing party, court or agency.

Groundbreaking E-Discovery Cases

Electronic Evidenceis Discoverable: “ Thelawisclear that datain computerizedformisd scoverable evenif paper
‘hard copies’ of the information have been produced...[T]oday it is black letter law that computerized data is
discoverableif relevant.” Anti-Monopoly, Inc.v.Hasbro, Inc., 1995 WL 649934 (S.D.N.Y. Nov. 3,1995). Seealso
Zubulakev. UBSWarburg, 217 ER.D.309 (SD.N.Y. 2003), McPek v. Ashcroft, 202 F.R.D. 31 (D.D.C.2001); Linnen
V. AH. Robins Co., 1999 WL 462015 (Mass. Super. June 16, 1999).

Deleted Data can be Discoverable: Deletedelectronicevidenceisfullydiscoverable Dodge, Warren, & Petersins.
Sarvs. v. Riley, 2003 WL 245586 (Cal. Ct. App. Feb 5, 2003); Smon Property Group v. mySimon, Inc., 194FR.D. 639
(SD.Ind. 2000).




Duty to Preserve E-Evidence: Thereisadutyto preserveevidencethat parties know, or should know, isrelevant
to the ongoing litigation, including preservation of al data compilations, computerized data and other el ectroni-
caly-recordedinformation. Klenerv. Burns, 2000WL 1909470 (D. Kan. Dec. 15, 2000); Danisv. USN Communi-
cations 2000 WL 1694325 (N.D. lII. Oct. 23, 2000).

Spaliation SanctionsDefined: Falureto preserve e-mail and dectronic documents (whether intentiond or inadvert
ent) is sanctionable as spoliation of evidence. Metropolitan Opera Assoc., Inc. v. Local 100, 2003 WL 186645
(SD.N.Y. Jan. 28, 2003); Resdential Funding Corp. v. DeGeorgeFin. Corp., 306 F.3d 99 (2d. Cir. Sept. 26, 2002).

Cost Allocation Test: Seven factorsto weigh when determining if cost-shifting is appropriate: (1) the extent to
whichtherequest is specifically tailored to discover relevant information; (2) theavailability of such information
from other sources; (3) thetotal cost of production compared to the amount in controversy; (4) thetotal cost of
production compared to the resources availableto each party; (5) therelative ability of each party to control costs
and itsincentive to do so; (6) theimportance of theissue at stake in the litigation and; (7) the rel ative benefits to
thepartiesof obtainingtheinformation. Zubulakev. UBSWarburg, 216 FR.D. 280(S.D.N.Y. 2003).

New Duties for Practitioners: In addressing the role of counsd in litigation generaly, the court stated that
“[c]lounsel must take affirmative steps to monitor compliance so that all sources of discoverableinformation are
identified and searched.” Specifically, the court concluded that attorneys are obligated to ensure all relevant
documents are discovered, retained, and produced. Zubulakev. UBSWarburg, 2004 WL 1620866 (S.D.N.Y. July
20,2004).

Step 2: Data Collection

After identifying and locating relevant data, counsel must collect the datafor review and production. The modern era
has revolutionized the amount of relevant el ectronic evidence in an average case, and, in most cases, millions of
documents exist. Opening and printing such alarge volume of documentsis simply not feasible. Infact, such conduct
can evenresult in evidence spoliation if any of the document’s content or val uable metadata— “the data about the data”
or information about a document — isaltered.

When faced with an eectronic data collection, counsal should form a data collection “plan of attack.” The compo-
nents of a solid plan should incorporate the relevant information sought, potential data locations and key players,
internal and externa contact information, procedural guiddines, documented chain of custody instructions, an
inventory of forensic tools, and a summary of anticipated business continuity issues. Clearly defining the collection
scope and priority of key players will avoid creating unnecessary delays and increased costs down the road. In
addition, by collecting and processing the highest priority individuals first, crucia case-atering evidence — either
helpful or detrimental — may be discovered, changing the litigation team’s positions and strategies.

When organizations operate in multiple locations, utilize differing types of technologies, or have employees with
disparate access to these technologies, it can be difficult to ascertain where electronic evidence is held. It is incred-
ibly important to consider al potential data locations, including geographical locations as well as storage locations
such asfile shares, e-mail devices, archivd tapes, hosted e-mail, and attachments.

Because IT may not aways understand how to best handle data subject to legal discovery, counsel may need to
engage the help of an electronic discovery expert for the collection. Attorneys should seek the help of an expert if
the IT staff lacks the requisite equipment, time, training and experience to perform a best practices collection. An
expert may aso be necessary if calling an IT person asawitness at trial isundesirable or if aconflict of interest might
hurt the case.

Step 3: Data Filtering

In most cases, it makes sense to keep eectronic data in an eectronic format. The benefits include quicker and more
efficient searching, Bates number branding, redacting, annotating, and the ability to catalogue and reorganize for
production, depositionsor trial. Electronic discovery experts, thefirm’slitigation support department, or theclient’sIT



department can create copies of the collected data, without making any alterations, and place it in a central storage
location.

Obviously, not every electronic document found within the files retrieved from a document custodian or on backup
tapes is responsive or relevant to a discovery request. Electronic discovery filtering engines can be used to scan the
data, separating and eliminating the“jokes, recipesand spam” from potentially responsivefilesand e-mails. For smaller
or simple projects, the firm’s litigation support department or the client’s IT staff can use some basic commercialy-
available e-discovery filtering engines.

However, large amounts of data or complicated data types are best |eft to an electronic discovery expert’s proprietary
filtering technology. Such proprietary technology can narrow the universe of data down to a smaller, more manage
able set by providing enhanced optionsto better define a more complex but precise filtering process, such as limiting
the universe of data to certain custodians or to documents with specified file attributes (i.e. keywords, certain
document types, created or last accessed within a specified date range). Attorneys using all of the filtering tech-
niques described below typically experience a 75% reduction in the number of documents they need to review for
production.

- Custodian filtering — segregating the key custodians who may be relevant to the case and isolating the files
associated with those specific individuals;

- Time and datefiltering — targeting discrete periods of times, which are particularly relevant to a case or which are
required to be produced in accordance with a pending court order;

- File Size Filtering — capturing files between acertain sizerange in order to isolate mid-sized filesfrom exorbitantly
largefiles;

- De-duplication — identifying documents that are duplicates of one another and eliminating these duplicate docu-
ments from the review and production set of documents.

- Keyword searching — applying a set of keywords and terms to segregate potentially responsive information for
further review and scrutiny; and,

Average Filtering Reduction L _
Filtering Options

// De-duplication
B Keyword Searching
[ File Type

Date Range

Encrypted and Corrupted
M (arge File Handling

25%
Review Set

These are overages bosed on actual Kroll
Ontrack projects. Filtering reduction
omounts will vary on an individua!
project basis. File type fiftering presumes
system and application files have
previpusly been removed,

As illustrated, approximately 75% of your documents can be
eliminated by using the filtering options available to you.



Step 4: Review Options

After data has been gathered and culled using filtering technologies, counsel must determine the data format for the
internal review and contemplate the next step — production to the court, governmental agency and/or opposing party.
In most cases, two options are available for review; paper and eectronic.

If apaper review is chosen, the electronic documents are printed. While paper review may seem straight-forward and
“tried and true,” it poses severa disadvantages. First, an eectronic document’s metadata could potentially be lost
since this information may not print out on the face of the document when the “print” button is pushed. Further,
when electronic documents are reduced to paper, the review team loses its ability to search these documents, without
using scanning, coding, and optical character recognition technology at some point down the road. If the opposing
party is demanding the production in an electronic format, first relegating the documents to a paper format only adds
expense, time-delay, and the chance of dataloss.

An electronic review is another option for reviewing documents for responsiveness or privilege. Using an electronic
review option is becoming standard for litigators faced with eectronic document productions since it typicaly
provides greater flexihility, efficiency and cost-effectiveness over paper. Electronic review generally occurs one of
three ways: (1) reviewing documents in their “native’ format, (2) using alocal database (like Summation or Concor
dance) or (3) using an online document review repository — a web-based database into which the data files have been
loaded in either a standard file format (such as tiff images) or the native file format for viewing, categorization,
redaction, and searching.

Electronic document online repositories represent the most modern document management and review tools and are
gaining momentum in thelegal community. With such software programs, reviewers remotely access their documents
viaasecure Internet connection and review each document file by file. Thefiles must be converted to astandard file
format or undergo some sort of text extraction in order for the documents to be placed into a web-based tool with
searching capabilities. Each page of a document is placed into a database after being converted into two separate
components (1) agraphic image (such as atiff, PDF or jpg) that is able to beviewed in astandard browser, along with
(2) an accompanying file that contains the text and metadata for each page.

Consider the following when sel ecting an el ectronic online review repository:

- Speed. Look for a software package that provides for speedy document viewing. How many seconds does it
take to log onto the system? How many seconds does it take to navigate between documents in the system?

- Security. The data review repository should handle all security issues. How are the documents protected
against interception by someone el se on the World Wide Web?

- Easeof Use. What does the program’s GUI look like? Thesoftware' s graphical user interface (“GUI”) should be
easy to use. The layout should be familiar (i.e., Similar to a common word processing or e-mail system such as
Microsoft Office) and simpleto navigate to the commonly used functiondities. How many hours of training are
necessary before the review team can begin looking at documents?

- All-inclusive software. Can standard software be used, such as Microsoft’s Internet Explorer? Must any
additiona software or licenses be purchased before the review begins? Are there any hidden costs associated
withthereview?

- Robust Functionality. These systems are constantly changing, offering the customer more advanced features
and functionality. Does the repository offer note-taking? Highlighting? Redactions? Redaction coding?
Privilegelog creation?

- Searching. Being able to search the database of documents is one main advantage of keeping documentsin an
electronic format. How does the repository’s searching work? Can the metadata be searched? Are notes and
comments searchable? |s advanced searching (conceptual searching or fuzzy searching) available?

- Duplicate Handling and Family Cascading. If the data is kept in an electronic format, relationships between
duplicate documents and parent and children documents can be identified and maintained in the database.
Using this feature, reviewers can handle related documents together and categorize them simultaneoudly;
reducing time spent reviewing the same documents severa times.

- Mass Categorization. With mass categorization, reviewers can categorize severa documents at once based on
search results. This feature gives reviewers the power to quickly review clearly responsive, non-responsive or
privileged documents in the document set.



- Native File Review. Cutting-edge online document repositories are giving litigation teams the best of both
worlds, typicaly alowing for native and tiff viewing in one unique database. While such tools have only
emerged recently in the legal arena, without such a solution, litigation teams are forced to deal with the disad-
vantages of raw native files or tiff images when reviewing documents. Instead, depending on the features and
functionality built into the tool, counsel can leverage the advantages of native filereview and tiff image review,
without incurring any of thedrawbacks of either review format initsindividual setting.

- Paper and Electronic Integration. Traditionally, law firms have split outsourced discovery work between
different paper and eectronic discovery experts. If alaw firm selects a single, specialized expert offering both
electronic paper discovery services, the law firm and its client will likely realize many administrative advantages
and be able to develop the most solid theory for the case by having al of the documentary evidencein asingle
location at onepoint intime.

Step 5: Production Options

Once the review is complete and al documents have been identified as responsive, non-responsive or privil eged,
counsdl must focus on producing the responsive documents to the opposing party, court or government. Counsel
must ask: What format will the documents need to be produced in and will the court, opposing party, or government
accept documents in an electronic format? These questions are best addressed by counsdl long before the document
review ever begins, typically at some of the first discovery planning conferences with the opposing party or court.

While production in the past was generdly in paper, production in electronic format is becoming aclear trend. Given
the fact that an overwhelming majority of corporate documents appear in electronic form, production in eectronic
format should not come as a surprise to counsel. The requesting party must make a strategic decision when deter-
mining production format, especially in light of its ability to conduct an effective review of the evidence received.

As online review tools and repositories increase in popularity and become more sophisticated, attorneys are aso
finding it easier and more cost-effective to produce dectronic documents in an online repository. The litigation team
can categorize, redact, and annotate the documents in the review tool, and when complete, have the relevant and
non-privileged documents copied to a separate production database for the opposing party, court, or government
agency to complete its review. Expect to see increased use of online repositories for producing and managing
volumes of both paper and e ectronic documents.

In today's high-tech corporate world, courts, counsel and organizations have clearly acknowledged that technology
has a significant role in litigation. With this ever-growing recognition of modern technology trends, newly-practicing
attorneys representing today’s organizations need to know more than simply where electronic evidence resides.
They also have a duty to know if that datais accessible and how much it will cost to restore, search and produce the
data should litigation or aregulatory investigation ensue. A comprehensive understanding of the electronic discov-
ery process — coupled with strategies to manage eectronic discovery costs — will allow new attorneys to gain
recognition as their law firms' electronic discovery authority and ddliver a successful, case-winning discovery plan of
attack.

Rhea Frederick isa Legal Consultant for Kroll Ontrack based in Eden Prairie, MN. Ms. Frederick can be contacted
with comments or questions at (952) 516-3780 or via e-mail at rfrederick@krollontrack.com. The author gratefully
acknowledgesthe assistance of Charity Delich, aKroll Ontrack Law Clerk, in writingthisarticle.




Opening Probate Estates:
What |’ve Learned From Experience

By: Susan T. Peterson

If you practiceintheareaof estateadministration, it'scriti-
cal that you know how to open probate estates in an effi-
cient manner. It'simportant to the client because nothing,
with the possible exception of paying lega fees, is more
frustrating to theclient than atime delay. 1t'simportant to
you because your reputation and the good will of the cli-
ent areat stake. Read on for sometips, based on my expe-
riences, geared toward the expeditious opening of probate
estates.?

I dentifying the Client

Typically, a probate administration begins withacall from
the surviving spouse or adult child of the decedent. The
effident administrationof the decedent’s edatebeginswith
this call. For both ethical and practica reasons, as you
converse with the caller, try to determine who should be
theclient. From the beginning, plan with theend result in
mind—the client isthe person who will serve as applicant
or petitioner. Inmost cases, thisisjust oneindividua who
isthe surviving spouse, the nominated persona represen-
tative, or an adult child.2 Questions you should ask in-
clude: Is there a Will nominating a persona representa-
tive? What is the relationship of the survivors, including
the caller, to the decedent? Who is willing to serve as
personal representative? For example, an adult child not
nominated in decedent’s Will as persona representative
should not be the client unless the nominated personal
representative is unwilling or unable to serve. Likewise,
where the intestate decedent’s spouse survives, an adult
child should not be the client unless the surviving spouse
isunableto testify convincingly or carry out the duties of
a persond representative.

In one of my cases, the surviving spouse was nominated
as persona representative, and the Will divided the estate
equally between the surviving spouse and the decedent’s
only other heir, an adult son from a previous marriage.
Both were interested in attending the initial conferenceto
learn about the disposition of the decedent’s estate and
the tasks involved in probating the estate. At the initia

conference, | first met with the surviving spouse, who was
willing to serve as persona representative and became the
client. With her permission, the son was included in the
remainder of theinitial conference.

Because statutory provisions or provisionsin the Will it
self maytreat individual s differently, if you areconsidering
representing multipleindividuals, make certaintheir inter-
estsareidentical. Specific devisesinthe Will or on atan-
gible persona property list create different interestsin the
devisees or distributees. Similarly, as in my case above, a
surviving spousehas rightsto family mai ntenance whereas
others don’t,® and exercising this right will decrease the
amount ultimately distributed to the residuary devisees.
Finally, al children not disinherited by name haverightsto
exempt property.* Because exempt property includes the
homestead, avehicle, and upto $10,000 of persona prop-
erty, children exercisingthisright may lay claimto property
specifically devised to someone else in the Will or on a
tangible personal property list.

Once you have preliminarily determined who the client
should be, consider sending out an estate  administration
questionnaire in advance of the client conference. This
questionnaire should request names and addressesof heirs,
fiduciaries, and other interested persons and information
regarding the decedent’s assets (including non-probate
assets) and liabilities. When you schedule a conference,
request that the client bring to the conference: (1) acerti-
fied copy of the degath certificate; (2) the origind Will (if
any) andtangible persona propertylist (if any); (3) copies
of deedsto any real property; (4) financial statements; (5)
stock and bond certificates; and (6) the completed ques-
tionnaire. Asking the client to bring along these docu-
ments, the names and addresses of devisees, heirs, and
fiduciaries, and information about estate assets and liabili-
ties saves timeand allows you to ask follow-up questions
and pursue potential issues at your first client meeting.
For attorney-client privilege reasons, other interested par-
ties should not attend part or all of the client conference,
as in my case involving surviving spouse and adult son,
but if your paralegal will work on the matter, it may make
sense to involve him or her in the client conference.

When neither surviving spouse nor adult child isinvolved
and the decedent dies intestate, who serves as applicant
or petitioner? Arefriendsor neighborsallowed to petition
the Court to ingtitute a probate proceeding? As| discov-
ered in one matter involving an e derly singlewoman who
died before signing a Will, they cannot. In that unique
case, the woman was an only child and died without issue.



Her parentsweredeceased. Her friend did not know of any
relatives but wanted to begin a proceeding to protect the
assets in the estate. He did not qudify as an interested
party to serve as persond representative, however, be-
cause he was neither heir, devisee, child, spouse, creditor,
nor beneficiary and he didn’t have “a property right in or
clam against the estate.”® In addition, he was not a per-
son “having priority for appointment as persona repre-
sentative.”®

Because the State of Minnesota (as heir)” or my law firm
(as creditor) were the only known interested parties and
neither was an attractive client candidate, | attempted to
qualify thefriend as a special administrator under a statu-
tory provisionthat allows, in certain cases, for “any proper
person...[to] be appointed specia administrator.”® The
Court rejected my argument that the friend qualified as
specia administrator. The Court’s rationa e was that the
relevant statute, 8 524.3-614(2), provides that in aspecial
administration only an “interested person,” as defined
above, may petition the Court.

Determining the Proceeding

In many instances, you will be able to determine which
kind of probate proceeding is most appropriate for your
matter during theinitial client meeting. During the confer-
ence, spend a few minutes looking over the Will. Check
carefully to make sure al formalities have been observed
and that it is the origind Will.°® Make sure the notary
public's date on the self-proved affidavit matches the date
on which the Will was signed and witnessed.® In the
event there is no self-proved affidavit and you proceed
formally, you will likely need to track down the witnesses
to testify.* If there is atangible persond property list,
look to seethat it was signed by thetestator or madeinthe
testator’shandwriting.? In my experience, problemssuch
as these are commonplace.

In addition, carefully read the distribution provisions and
match themwithtakers. If thereare specific devisesof red
property, examine them closely. Ask the client probing
questions about family dynamics and about the decedent’s
and the decedent’s predeceased spouse's receipt of medi-
cal assistance or state hospital care® Scrutinize assets
and liabilitiesand compare totals.

When determining which probate proceeding is appropri-
atefor amatter, it may be helpful to employ the process of
elimination. If the decedent’s date of desth is more than
three years ago, the proceeding will be aDetermination of
Descent. If thereareminor children who will inherit, the
proceeding will beformal, supervised. If thetotal probate
estate isless than $20,000, an affidavit procedureis prob-
ably appropriate.®s

If the estate is made up of exempt assets only, asummary
proceeding may be the best choice.’® As | learned, an
exempt summary proceeding is handy wherethe surviving
spouse or one or two adult children inherit the decedent’s
estate. When the decedent has many descendants and a
homestead is one of the exempt assets and is to be sold,
however, a summary proceeding is impractica. Post-de-
cree, the severa new ownersmust work together to list the
homestead and sign the purchase agreement and closing
papers Evenmore complicating, all of thenew owners and
their spouses must sign the deed transferring title. If one
or moreindividual s or couples are uncooperative, acrimo-
nious, or involved in bankruptcy proceedings, or have tax
liens or judgments against them, transferring title to these
individualsisa mistake. Instead, apply or petition for the
appointment of a persona representative who can take
legal title, sell the homestead, and then distribute estate
assets.

If there are any questions about the vaidity of the Will,
problems with aformality, or if you need to request Will
construction, you will need aformal procedureor risk that
the Registrar will deny your Application.’” And, if real
property is specifically devised, you will need a formal
procedure UNLESS: (1) the Will identifies real property
and specifically names the devisee or the entire estate or
residueis givento adevisee; (2) the Will describes aclass
of devisees or the spouse without specific names (and a
Registrar’s Determination of Heirsinstead of aCourt Order
determining devisees suffices); or (3) the Will devises* my
homestead” without including a legal description (and a
Registrar’s Determination of the legal description instead
of aCourt Order determiningthelega description issuffi-
cient).:

A formal procedure is also a necessity when the estate is
insolvent. Typically thismeans that there aremore liabili-
ties than assets, liahilities being secured and unsecured
debt such asmortgages and credit card bills. But liahilities
may aso be in the form of exempt property.’® In other
words, an estate with more assets than liabilities can nev-
ertheless be considered insolvent if the assets are exempt
property. If asummary proceeding for exempt property is
not practical or availablein your case, the dternativeis a
formal, supervised administration.

Determining Takersand Giving Notice

No matter which probate proceeding you plan to use to
open an estate, you will need to give notice to al inter-
ested parties. To avoid republication of notice and the
attendant delay in having to republish notice, determining
thetakers and giving proper notice thefirst timeiscrucial.
The Application or Petition will ask you to list the names
and addresses of the decedent’s spouse, children, heirs,
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devisees and other persons interested in the proceeding
and indi cate the relationship and type or types of inter-
est.?% In cases wherethe adult children of the decedent are
the only heirs or devisees, this task isrelatively uncompli-
cated. In many instances, however, | have found that de-
termining takers and giving proper notice isnot so easy.

Keep in mind that those interested in the proceeding need
not be persons and that their interest in the proceedings
may not be aproperty interest. For starters, if the decedent
wasn't born in the United States or wasn't a U.S. citizen,
includethe consulateinformationfor the decedent’s coun-
try of birth or nationdity.?* If the decedent made a chari-
table bequest in aWill, include as an interested party the
Attorney Generd for the State of Minnesota.2? If aperson
who would be interested, if aive, is predeceased, include
that person’s name, date of death, relationship to the dece-
dent, and a negative allegation for that person.? Check
the antil apse statute to determine what happens to this
interest.* If appropriate, be sureto list that person’s de-
scendants as interested parties.

Also include the decedent’s nominated personal represen-
tative, distributees of tangible persona property, legal

guardians of any minors who may inherit, trustees of a
testamentary trust, and any conservators of the estate of
an interested person or attorneys representing interested
persons. If there areno known heirs, include the Attorney
General for the State of Minnesotaas heir. List al heirs,
even those specifically disinherited by decedent’s Will or
omitted from the Will, and known and identified creditors,
including thecounty’ sEstate Recovery Unit, or theequiva

lent, or the State of Minnesota's Department of Human
Services.

Before compl eting the bal anceof the pleadings, review the
rules regarding ademption and advancement and class gifts
to ensure that you have properly determined who takes
what.?

Completing the Pleadings

With your compilation of interested persons and analysis
of takers, theinformation you learned at theclient confer-
ence, and the documents you collected, you will havewhat
you need to complete the appropriate pleadings.

Most of the Application and Petition is straight-forward.
Remember, however, to include al of decedent’s aiases,
including maiden names and nicknames, such as “Tony”
for “Anthony.” One of decedent’s names must be the
name decedent used to sign the Will. | typically write the
name decedent used to sign the Will first. After acomma,
| write“alk/a’ and list all other names.
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In addition, if the decedent is testate and the Decree or
Order includes a paragraph construing the Will, you will
need to make the Court’sfindings of fact. Inother words,
in the space provided on the form, summarizethe Will dis-
tribution provisions and indicate the names of class devi-
sees and whether the devisees have survived. For ex-
ample, beginning with thefirst specific devise, write:

Decedent’s Will provides for the distribution of tan-
gible personal property pursuant to the terms of his
separate writing. No separate writing by the dece-
dent disposing of his persona property was found
following decedent’s death. Decedent further pro-
vided that in the absence of a separate writing dis-
posing of his persond property, said property should
be distributed to his wife if she survived him.
Decedent’s wife, Jane Doe, has survived him.
Decedent’s personal property is included in the Pe-
titionfiled herein.

Continuein thisveinto discussall distribution provisions
and name all takers.

The proper place to write the end result of the disposition
of the estate isin the Order or Decreewhere it is ordered
that title vests “in thefollowing named personsin thefol-
lowing amounts, proportionsor parts.” Namesof heirsor
devisees and title to the property should be indicated, fol-
lowing these examples:

1) for personal property, outright: “To John Doe, al in-
terest in said persona property, absolutely.”

2) for rea property, outright: “To each of Jane Smith
and John Smith, an undivided one-half (1/2) interest
in and to said (homestead) real property, in fee”

3) for propertyintrust: “To JaneDoe, al interestin said
persona property, in trust.”

Don't forget to request Waivers of Bond where appropri-
ate’® and request that all heirs (except the one serving as
Personal Representative who signs the Acceptance of
Appointment as Personal Representative and Oath by In-
dividual) sign a Nomination of Personal Representative
and Renunciation of Priority for Appointment. If you don't
fileWaivers of Bond and bond isimposed, your client will
need to qualify for bond by a bonding company before the
Petition isgranted and your client appointed personal rep-
resentative or special administrator. Giventhe prevalence
of poor credit, the possibility exists that your client would
not qualify for bond, which would force you to find are-
placement client or give up the matter. Similarly, if you
neglect to file Nomination forms, you will need to obtain
heirs signatures on these pleadings and file them before
the Court will grant your Petition and appoint your client
as persona representative. If the heirs don’t cooperate at



this point in time, you could lose the matter.

Finally, to avoid the necessity of amending an Application
or Petition (or an Order, Decree, Statement, or Leiters), proof
read the pleadings, double-checking that the included in-
formation is correct. And, if your proceeding isinformal,
don't forget to cal the Court to check for Demands for
Notice, which would require published notice before your
appearance and thus delay your appearance.?”

Appearing

If the county of venue doesn’t require your appearance,
you will file by mail and wait for the Application to be
approved or the Order or Decreegranted. In the event you
need to appear before the Registrar or in Court, appesar-
ance is the last step in opening the estate. Assuming the
Application or Petitionis complete and accurateand al the
necessary pleadings have been completed and filed, this
final step presents no problems. Simply spend afew min-
utes withthe client before the hearing to rehearsewith the
client your leading questions and the client’s answers. In
the event there are sticky issues, flesh out the standard
questionsto dicit rd evant testimony. Make anoteto prove
up additiona facts, not included on the Petition, required
by a certain proceeding (for example, in a summary pro-
ceeding for exempt assets whether the decedent was ab-
sent from the homestead for morethan six months prior to
date of desth). At thetime of appearance, if you have
updated information such as additional estate assets, be
sureto informthe Registrar or Court.

Conclusion

If probateisone of your practiceareas, it isimportant both
for the client’s sake and your own that you accomplish
opening the estate in an expeditious manner. Opening an
estate in an efficient manner begins with the prospective
client’s telephone call. Identifying the client before the
client meeting will savetimespent inconferencewithsome
onewho is not the client. Having all the requested infor-
mation and origina documents at the first client meeting
savestime hunting for documents and contact information
for interested parties, hel psyou solicit theinformation you
need to determine which proceeding is most appropriate,
andfacilitates the preparation of all theright pleadingsthe
firsttime. Finally, careful preparation of the pleadingsand
theclient, if testifying, avoids surprise obstaclesto open-
ing the estate.

Susan T. Petersonisan attorney at Henningson & Shoxdl,
Ltd. Shecanbereached at speter son@hennsnoxiaw.com.

Notes

LIf this articleinspires you to take on your first probate,
| recommend that, at aminimum, you alsoread 1, 2 MInN.
StAaTE BARASS N CONTINUING LEGAL Epuc., MINNESOTA
EstaTEADMINISTRATION (2d ed. 2002 & Supps.) and review
Minnesota Statutes Chapters 524 and 525. The intent of
thisarticle isthat it supplement, not supplant, other
reading.

2 SeeMINN. SraT. §524.3-203(2004).

3 MINN. STAT. §524.2-404(2004) (providingfor family
alowanceintheamountsof upto $1,500.00 for 18
monthsor, if estate isinsolvent, for 12 months).

4 MINN. SraT. 88 524.2-402 (2004),524.2-403 (2004).
SMINN. StaT. §524.1-201(24) (2004).

51d.; seeMINN. STAT. §524.3-203 (2004).

"MINN. SraT. §524.2-105 (2004).

8 MinN. SraT. §524.3-615(b) (2004).

9MINN. Srar. §524.2-502 (2004).

10 See MINN. SraT. §524.2-504 (2004).

11 See MINN. SraT. §524.3-406 (2004).

2 MINN. StaT. 88 524.2-513 (2004), 524.3-1203 (2004).

B MINN. SraT. §525.313 (2004).

14 MINN. STAT. §525.31 (2004); seeal 0 MINN. STAT. 88
525311 (2004),525.312 (2004).

5 MINN. StaT. 88 524.3-1201 (2004), 524.3-1202 (2004).
6§524.3-1203.

7 MINN. StaT. 8524.3-305 (2004).

18 MINN. StaTEBARASS N. REAL PROPERTY LAW SECTION,
MINNESOTA STANDARDS FOR TITLE EXAMINATIONS (The
“White' Pages). Ch. 1, F(1)(b)(1)(a) at 1-F-3—1-F-4 (13"
ed.2004).

©8§524.2-403.

2 MINN. StaT. 88 524.1-401(2004),524.3-306 (2004), 524.3-
403 (2004)

ZLAlisting of foreign consuls registered with the
Minnesota Secretary of State is available through the
Hennepin County Registrar’s Office.

2ZMINN. StaT..8 524.1-404 (2004).

ZMINN. R. GEN. Prac. 408(3).

2 MINN. SraT. §524.2-6031 (2004); seeal 0 MINN. STAT. 88
524.2-604 (2004) (Falureof Testamentary Provision),
524.2-106 (2004) (Represantetion), 524.2-709 (2004)
(Representation; Per Stirpes; Per Capitaat each Genera-
tion).

% MINN. SraT. 88 524.2-609 (2004) (Ademption by
Sdtisfaction), 524.2-109 (2004) (Advancements), 524.2-708
(2004) (ClassGifts).

% MINN. SraT. § 524.3-603 (2004) (providingthatin
informal proceedings, bond is not typically required
unless the Will requests that bond be imposed; in formal
proceedings, bond is required unless the Will waives
bond or all interested persons with an interest in excess
of $1,000.00wavebond).

78524.3-306.



Hennepin County Affiliate News

By: Lori Semke

HCBANEWLAWYERSMAKE THE MOST OF SUM-
MERANDGEARUPFORNEWBARYEAR

The HCBA New Lawyers Section enjoyed old and new
traditions this summer. On Sunday June 12", the Section
gathered againfor theannua &. Paul Saintsouting. Mem-
bers tailgated before the game, stuck their toes in the hot
tub in left field, and enjoyed a warm, sunny day at the
ballpark with their New Lawyer colleagues. A few days
later, New Lawyer volunteers put on their oven mits to
participatein a“Cooks for Kids’ event, making dinner for
residents of the Jeremiah Project in Minnegpolis, afacility
providing aid to single mothers going back to school. The
HCBA New Lawyers Section Volunteer Appreciation Party
washeld on July 29, Thisyear volunteersweretreated to
awinetagingat Brookview Park in GoldenValley! Every-
one enjoyed the new twist on “toasting” our volunteers.

The New Lawyers Section is also gearing up this summer
for abig 2005-2006 bar year! The New Lawyers eected
new leadershipinMay. The2005-06 officersanddirectors
will be

Char: Lori Semke, 612-333-9516

Vice-Char: ElizabethMoffitt, 612-335-1861

Secretary. Kirgen Smith, 763-398-0441

Treasurer: Scott Marks, 612-766-7820

CLEDiredor: KdlyMoffitt,612-333-9538
ProfessonaismDirector: Kdli Gaborsky, 612-275-0169
Community Service Director: Sarah Larson, 612-337-
%645

Socia Director: Andrew Moratzka, 612-305-1418
ABA/MSBA Liaison: Robert Harkoff, 805-698-9394

These individuals are working hard to get ready for an
exciting year filled with social events and networking
opportunities, continued focus on new and inventive
CLE opportunities, and creative ways to help members of
the New Lawyers Section give back to the community.
Keep an eye out for the bi-weekly emails announcing up-
coming events, or check out our website at http:/
www.hcba.org/programs/newl awyers.

Members areinvited to attend our monthly meetings (the
second Wednesday of every month, at noon at the HCBA
offices) and are awayswelcometo contact any member of
theboard with questions, ideas or to volunteer. Right now
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we arerecruiting membersto participatein oneof our com-
mittees. Please contact one of thedirectorslisted aboveto
join one of thefollowing committees:

- Community Service Committee
- CLEFanning Committee

- Professionaliam Committee

- Socid Events Committee

We hope to see you at a committee meeting, happy hour,
CLE or community service event soon!

Lori Semkeisthe Chair of the Hennepin County Bar
Association New Lawyers Section, and can be reached
at | semke@flynngaskins.com.




Ramsey County Affiliate News

By: Derk Schwieger

New Sructure

In the fall of 2004, the Ramsey County Bar Association
New Lawyers Committeeformeditsfirst Council. TheCoun-
cil consists of two Committee Co-Chairs, a CLE Chair, a
Socia Chair, and aCommunity Outreach Chair. The2004
Council wasthe idea of senior Co-Chair Laura Hage, and
included junior Co-Chair Derk Schwieger, CLE Chair Shan-
non Nelson, Socia Chair Kris Olen, and Community Out-
reach Chair Elyssa Weber.

LauraHagehascompleted her termas Co-Chair,and helped
guidethe development of many new projectslisted bel ow.
Joining 2005 senior Co-Chair Derk Schwieger is new Co-
Chair Sarah Bashiri, a member of the 2004 council. Itis
hoped that all of the previous years Council will again
participate as Council members.

The purpose of the expanded |eadership is to create more
opportunities for New Lawyersto become active with the
Bar and the Ramsey County community, while continuing
our tradition of providing away for New Lawyers to net-
work. These initiatives have greatly enhanced the pres-
enceof theNew Lawyers Section for qualifying members,
and within the Bar Association itself.

Anyone that has interest in joining the 2005 Council is
welcomed, and should contact either of the Co-Chairs.

Social Networking

The New Lawyers have continued their monthly socials,
held at various locations throughout Saint Paul from 5:00
p.m. to 7:00 p.m. on the second Thursday of each month.
The New Lawyers have been fortunate enough to solicit a
variety of law related businesses to sponsor these events.

Sponsors are aready speaking for sponsorship opportu-
nities, and if anyone knows of a sponsor for a monthly

socia, they should contact either of the Co-Chairs.
Continuing Legal Education

Numerous lunchtime CLE’s were presented by the New
Lawyers on avariety of topics. The CLE's were held
over the lunch hour at the Ramsey County Bar Associa
tion offices and were very well attended by New Lawyers

and more seasoned attorneys. The topics covered awide
range of practices from Worker’s Compensation, Child
Custody, Estate Planning, Employment, Crimind Defense,
and Mediation.

Lecturers on al topics are welcomed, and if you wish to
provideaCLE, please contact either Co-Chair for sponsor
ship from the Ramsey County New Lawyer’s Council.

Community Outreach

As we did last October, we plan to again participate with
“Rake aDifference’ by raking yards around Saint Paul for
the elderly and the disabled. The individuals we met that
day were greatly appreciative of this volunteer project.

This November, the New Lawyers are again planning to
host the social hour for the Ramsey County Bar
Association’s 2005 Bench & Bar Benefit. Last year the
event was ahugesuccess. It raised over $40,000 for local
charities. The New Lawyers were proud to be part of the
Berefit’s success,and would encourage al| readers of Hear -
say to attend the event.

The New Lawyers plan to continue to provide support
for Santa Brings A Lawsuit, which has been held in the
Ramsey County Courthouse. This program has continued
to be a success for disadvantaged individuals.

FutureVision

In addition to these primary activities, the New Lawyers
Section plan to add Law School Liaisons in each of the
Minnesota's four law schools to promote the benefits of
membershipinthe Ramsey County Bar Association. Also,
the New Lawyers are going to encourage more seasoned
attorneys and judges to attend monthly socia events to
network and share experiences with New Lawyers.

More Community Outreach projects have been discussed,
and will be explored in the next year. Potential projects
include alega forumwhere financially disadvantaged can
comefor aconsultation with attorneysin multiple practice
aress so a variety of legd questions can be answered.
Involvement with Habitat for Humanity has al so been dis-
cussed, and will be explored.
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Participation

Wherever you practice, and whatever your years of expe-
rience, please check for Ramsey County New Lawyer’s
events during the upcoming year. Last year was ayear of
great progress, and this year promises to be a continued
success of building on last year’s foundation.

Information on upcoming eventsis available at:

Ramsey County Bar Association
www.ramseybar.org

Co-Chair Derk Schwieger
lawdks@qwest. net

SarahBashiri
shashiri @mnfamilylav.com

Derk Schwieger isthe Chair of the Ramsey County New
Lawyer’s Group and attorney practicing with Derk Karl

Schwieger, LLC. He can bereached at |awdks@qwest.net.

Duluth Affiliate News

By: KimMaki

With summer underway, the number of activities have
decreased significantly for the Duluth New Lawyers
group. However, some events of note have occurred,
including the election of Kimberly J. Maki of Fryberger,
Buchanan, Smith & Frederick, PA. as president of the
Duluth New Lawyers group for the2005-2006 yesr.

The Duluth New Lawyers group hosted a lunch with
District Court Judge Mark A. Munger on August 4, 2005
at the Duluth Athletic Club. Judge Munger’s discussion
focused on the judicia system and the practice of law in
Duluth. Judge Munger also provided attendees with
helpful suggestions regarding style and technique.

The Duluth New Lawyers group also sponsored a
volleyball teamin aloca volleybal league, continuing its

tradition of severd years. While the season started off
dowly in terms of performance, the team is showing
improvement every week.

Finally, the Duluth New Lawyers group is planning an
end-of-summer picnic to send off the law clerks who
have worked at Duluth firms throughout the summer. The
picnic is scheduled for Wednesday, August 10, 2005 at
the Park Point recrestiona area. Activities will include
grilling, volleyball and bocce ball.

Kim Maki isthe Duluth New Lawyers Chair. Shecan be
reached at kmaki @fryberger.com.

M ankato, &. Cloud, and Willmar

Affiliate News

No reports submitted.



2005-2006 NL S Liaisons

Animal Law Committee Human Rights Committee

Laura Hage Angel Latterell

lahagelaw @aol.com datterell@fryberger.com
ErikaDonner

Antitrust Section edonner@dadygarrer.com

Brian C. Fischer
Brian.Fischer@FischerLegal.com Immigration Law Section
Bradley W. Newbolt

BradN @L awyer.com

Bankruptcy Section

Megan Blazina
mblazina@foleymansfield.com Law School Liaison Committee:

Joseph McCullough, Hamline Law School
Business Law Section joemcullough@yahoo.com
Dan Gilchrist Andrew Tatge, S. Thomas Law School
dgilchris@fwhlaw.com anmtatge@stthomas.edu
Sarah Sederstrom Wendy Badger, William Mitchell Law School

ssederstrom@att.net

Civil Litigation Section
Heather H. Neubauer
hneubauer @foleymansfield.com

Elder Law Section
Douglas J. Debner
ddebner@charterinternet.com

Environmental Law Section
Brian Pasko

brian@paskolaw.com
General Practice Solo Small Firm Section

Badger @acainternational .org

Practice M anagement and M arketing
Christopher Jones
cjones@hjlawfirmcom

Probate and Trust Law Section
Jill Pearson

jpearson@faegrecom

Professionalism Committee
Mary Briede
briedme@locklaw.com

Tax Law Section

Teresa McClain
tmeclain@hallberglaw.com

Brendan Tupa
btupa@hlk.com

NLS Open Liaison Positions

COMMITTEES

Attorney Referral Committee

Bar Media

Community Outreach Committee
Court Rues and Administration Committee
Convention

Diversity Committee

Fair Response Committee

Insurance for Members Committee
Internet Law Committee

Judicial Elections Committee

Law and Literature Committee

Law School Liaison Committee
(University of Minnesota Law School)

Legal Assistance to the Disadvantaged Committee
Legal Education and Bar Admissions Committee

Legdative Committee

Legidative Coordinator

Life and the Law Committee

Membership Committee

Minnesota Law Related Education
Newsletter Editor

Paralegal Committee

Pro Se Inplementation Committee
Publications Comrmittee

Rules of Professional Conduct Committee
Senior Lawyers Committee

Technology Committee

Women in the Legal Profession Committee

SECTIONS
Administrative Law Section
ADR Section

Appellate Practice Section

Art & Entertainment Section
Children and the Law Section
Communications Law Section
Computer Law Section
Construction Law Section

Criminal Law Section

Employee Bengfits Section

Family Law Section

Food and Drug Law Section
Health Law Section

International Business Law Section
Labor & Enmployment Law Section
Outstate Practice Section

Public Law Section

Public Utilities Section

Real Property Law Section

Asthe list indicates there are anumber of openingsfor New Lawyers to become liaisons to various sections in the
MSBA. This is agreat opportunity to get involved with a substantive or procedura area of law. If you are a new
lawyer and interested in becoming a liaison you should contact the New Lawyers Section Chair, Rebecca Fisher at
rebecca@rrflaw.com for moreinformation.




2005-2006 M SBA New L awyers Section Contacts

Executive Board

Chair:

Vice-Chair:

Treasurer:

Secretary:

Rebecca Rhoda Fisher

The Law Office of Rebecca Rhoda Fisher, PLLC
2589 Hamline Avenue North, Ste. B

Roseville, MN 55113

Work Phone: (651) 251-3838

Fax: (651) 697-9434

rebecca@r rflav.com

S. Jamad Faeel

Fredrikson & Byron

200 South 6th Street, #4000
Minneapolis, MN 55402
Work Phone: (612) 492-7303
Fax: (612) 492-7077

JFa eel @fredlaw.com

Erika Donner

Dady & Garner PA

80 South 8th Street, #4000
Minneapolis, MN 55402
Work Phone: (612) 359-9000
Fax: (612) 359-3507
edonner@dadygarner.com

Dan Gilchrist

Fabayanske Westra & Hart PA
800 La Sdle Avenue, #1900
Minneapolis, MN 55402
Work Phone: (612) 359-7620
Fax: (612) 338-3857
dailchrist@fwhl av.com

Affiliates

Hennepin County:

Ramsey County:

Duluth:

Mankato:

Rochester:

Unaffiliated

Brainerd:

<. Cloud:

Willmar:

Lori Semke
Isemke@f|ynngaskins.com

Derk Schwieger
lawdks@qwest.net

Kim Maki
kmaki @fryberger.com

Paul Grabitske
par abitske@mankatolaw.com

Stephanie Shook
Stephani e.Shook@state.mn.us

Sarah Smith
ssmith@rajhan.com

Russ Cherne
pennlies@cl oudnet.com

Tim Simonson
tsimonson@wil Imarlaw.com




