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Memorandum

TO: ADR Section Members DATE: January 9, 2006

FROM: Jan Frankman, Section Chair
Acting Chair, RUAA Sub-committee

RE RUAA; Bill to be Introduced in 2006 Legislative Session;
Preparation for Section Vote on Sub-committee Recommendation

After many long months of work and study to review the Revised Uniform
Arbitration Act (“RUAA"), the Section Sub-committee recommends support for the
version of RUAA which will be introduced for adoption in the 2006 Session of the State
Legislature which opens in March. The new law, Chapter 572B would replace the
Uniform Arbitration Act, first adopted in Minnesota in 1957; Minn. Stat. §§ 572.08-
572.30 would be repealed. The matter will be put to a vote at the February 14, 2006,
Section meeting.

RUAA as adopted by the National Conference of Commissioners for Uniform
State Laws ("NCCUSL") in 2000, may be found at the NCCUSL website or by link at the
ADR Section website. The Bil! which will be introduced in March amends RUAA (2000)
at Sections 6(b), 10{a) and (d) and Section 29 to meet issues raised by the labor
community and the Minnesota Trial Lawyers Association ("MTLA”"). The Section 6 and
10 changes apply to arbitrators serving pursuant to collective bargaining agreements.
The Section 29 change resolves any conflict which may arise with the No-fault
Insurance Law in Minnesota. The three Sections provided by the Revisor's office are
attached to this Memo.

The Sub-committee submitted a placemarker Legislative Proposal to the MSBA
Legislative Sub-committee which will be amended after the Section has voted on the
Sub-committee’s proposal to support RUAA (2000) as amended. The Legislative
Proposal was submitted following presentation to the Section on RUAA in September,
2005, and direct requests to all ather Sections of the MSBA and other organizations
interested in RUAA, including MTLA, for comment and discussion. Meetings were held
in November and December, 2005, to discuss objections to RUAA. Unfortunately, we
had first been advised to consider the version of RUAA introduced as SF865 in 2001.
That version of RUAA included provisions with regard to punitive damages and
attorneys fees and costs to which the MTLA and the Construction Law Section abjected.
Both MTLA and Construction Law Section representatives advised the Sub-committee
that if the RUAA (2000) language with regard to both topics was introduced, they would
have no objection to those provisions. With that change, the Construction Law Section
fully supports the Bill. Section 29 addresses the other express objection made by
MTLA; it expressly preserves the No-fault Insurance Act.
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MTLA has also raised issues conceming contracts of adhesion and, in general,
about the arbitration process. RUAA does not speak expressly to contracts of
adhesion. The body of case law in Minnesota which is developing will apply to issues
which arise in that regard.

We are aware that both the Insurance Federation and the Minnesota Defense
Lawyers Assoclation may raise objections to the Bill with regard to the provisions for
awards of punitive damages and attomeys fees. While we understand their desire to
essentially eliminate the possibility of either category of award, RUAA (2000) codifies
case law which clearly supports arbitrator awards of punitive damages and attomeys
fees and costs where there is proper basis and support as provided in the Bill. Section
21 of the Bill is attached for your particular review.

The RUAA Sub-committee supports RUAA (2000) as amended, generally, to
bring Minnesota in conformance with the growing number of states and jurisdictions
which have adopted the law and, specifically, to replace archaic legislation with iaw that
codifies a significant body of State and federal case law reported in the past decads; to
address numerous issues frequently raised before, during and after arbitration hearings;
to provide helpful procedural framework; and to provide express authority and standards
of conduct for arbitrators. The Sub-committee believes RUAA (2000) as amended is
good law which will serve the citizens of the State of Minnesota well.

Please direct any question or comment to me by email at frank040@umn.edu.
We appreciate your interest and participation in the Section vote in February.

JKF
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1) unressonably restric ight under section $72B.12 to di re of any facts

by a neutral arbitrator; or

{4) waive the night under section 572B.16 of a party to an agreement fo athitrate
to he repregented by a lawyer at ceeding or heering under ssctions 572B.01
to 572B.31, except that an empioyer and a labor organization may waive the right to |

representation by a lawyer ip a Inbor arbitration,
4 ies to an @, cnt to arbitrate mey not waive or vary the requirements

of this section or section 572B.03, subsécti §72B.07: §72B.14; 572B.1§;
572B.20, subsection (c) or (d); 572B.22; §728.23; 572B.24; 5728 25, gubssction (a) or
(bY §72B.20; 572B.30; S72B.31; or ST2B.32, .

Sec. 5. [372B.05] APPLICATION TO COURT,

Bxgept as otherwise provided in section 572B.28 lication for judicial
lief under ssctions 572B.01 .31 must be m motion to-the court and he:
in the manner and upop the notice provided by law orru for makin rin
otice of 21 igitial motion to the co ctions S728.0 31 must
be served in the mamner provided b law for the service of a in g civil actl
unless a ¢ivil action is al ing fnvolving the 2 ent to arhjtrate.

subsequent controy is] ween the jes to the a enit is vali ceable

t existe at law orig € for the revocation of

collective bargainin ent when ap arbitrator decide.

{c) An gm tor shall decide whether a condition preceden; to agbitrability has been

ifilled and whether 8 ¢ontract o ing a valid & itrate is epforceable.

dyIfa . indicial proceeding chatl istenice of, of glaims thet s
controversy is pot subjecttn, an a t to arbitrate ityation gedin
contiﬁne i 1 resclution of the issue s the court otherwigs
orders,

Sec. 7. [872B.07] M N TO COMPEL OR STAY RATION.

Article 1 Sec. 7. : 3
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is appointed and is authorized and able toact, a to an arbitrstion
move the court for a i8] ramed if ths mateer is t ¢ arbitrator is
riot able {0 act in & timely manner or if the avbitator t provide an adequate rem

¢} A motion to & court for a provisional remaedy under {on (2) or (b) doas

not waive any o f arbitrpti

Sec. 9, [§72B.09] INITIATION OF ARBITRATION.

{8) A person initiates an arbitration prooseding by giving Botice in a record to the
other parties to the ement to arbitrate in the & b the parties or,

describe the natyre of the controversy and the remedy sought.

b) Unless g person | oses ap objection as to 1 insuffici of not
und;ar gection 572B.15, subsection (c), agt later thap the commencement of the arbigation
hearing, the person’s appearance at the he iv gbiection to Jack of ot

insufficiency of notice.

XSOLIDATION OF SEPARATE ARBITRATIO.

odpt as gtherwise provided ig subsections (c and{d), goor otion of 2
Lariy 15 an agreement fo arbitrate or to an arbitratiop b oceeding, tha court Ay oroe)
consolidation of sgparate arbitration proceedings as t0 all ot some of the olaims if:

(1) there are seperate agreements to arbifrate of separate arbitpgtion proceedings
between the game persons or one of thexy is & party &0 a aeparate agreement to sxbittate
or a yeparate Arbitrati ceding with a third person;

(2} the claims subiet to the amreements to srbitratg arise ip gubstantial past from the
same transaction or serjes of rolatad transactions;

1) the exigience of a ¢ on igsue of lsw or feot tes the possibili
conflicting decisigns in the 8 te arbitrati oot : and

undue delay or prejudics to the rights of or hardehip 0 parties opposing cgnsolidation.

The court may ord olidation of separate grbitration i to
certaig claimy and allow other claimg to be resolved in geparatd arbitrgtion proceedings.
) The court may fiot © consolidation of the claims of an agreoment

{o srbityate which prehibity consolidation.

Asticle | Sca. 10 5

5651-209-1883
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Ses. 11. [572B.11] APPOINTMENT OF R: SE
NEUTRAL ARBITRATOR.
a) [f jag to an agresment 1o arbifrate n & method for appointing an
arbitrator, that method must be followed, unless the method fai rties have
not & on & method, the method fails, or an arbitrator inted fails or is

unable to act and & successor has not been appointed, the gourt, on motion of a

to the artbitration prt

hass gll the powers of irator designated in the & nt to arbitrate or inted
pursusnt to the agreed mejhod.
(b} An arbitrator who hag s knowp, direct, and materigl interest in the outcome of the

nebitration proceeding or a known, existing, and subslsntial relationshi with 8 m

not serve as a neutral arbitrator.

Sec. 12. ]872B.12] DISCLOSURE BY ARBITRATOR.

(a) Before accepting appointment, an individua! who j§ reguested to gerve ag an
arbitrator, making 8 ingui 1 disclose to all parties to nt
fo arbitrate and erbitratiop procesding and to any other arbitrators mny kmown facty that a
reasonable person would consider Jikely to affect tho ipartiality of the arbitrator in the

arbitration proceeding. inoluding:
1)a ial sona)l interest in the ow ) itratign ing and

2) an existing or relationship with any of the partjes to ¢

An arbi T a continuing obligstion to discipac all ing

congider likely to affect the impartjs! lity of the atbittor,

If an arbitrator disoloses a fact itad by subsection (& to be disclose
B imely obiecty to the appoin t or continued seryi nrb'torbne'

upon the disclosure, the gbjsction mgy boa ground to vaceie the award ynder gection

§72B.23, subsectio 2).

Article 1 Seo. 12. [
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{c) On applicstion of a prevailing party to & gontested judicial proceeding under
section 572B.22, 572B.23, or §72B.24, the courtmav addto g judgment confirming,

vacating without directing » rehearing, modifving, or ¢oTecting an award, attorney fees
and other reasonable expenses of litigatiop jncurred in a judicial proceediug afier the

award is made.

Sec. 26, [472B.26] JURISDICTION.
a) A court of this state having juxi iction aver the dis the
enforce an apreement to arbitrate.

{b) An agreement to arbitrate providing for arbifrpiion in this stace confers oxclusive
jurisdiction on the court ter i ana under sections 572B8.01 to 572B.31.

Sec. 27. [572B.27] VENUE,
A motion tion 572 be filed in the of the county §
which the arbitrate specifies the grbitration i eld or, if the
in cen held, in the court of the county i ch it was hsld. Otherwi e
motion must be filed in any ¢ in which an a resides or has 8 pla
uziness or, if no adverae has a rgeidence or f buainess in this state, in the

court of any county .im this giate. All sybsequent motions must be filed i the court heaing

the initia] motion unless the court otherwise directs.

Sec. 28, |572B.28]1 APPEALS,
(8) An spnea) may be taken from:
(1) an grder denving a motion to compel arbitration;
(2).4n rder granting a motion to staY arbitration;

1) an order confirming or depvi ion of an

4) an order modifying or corregtin AW

(3) an ordex vacating ap award without directing a rehearing: of

a fina t t to sections 5723.01 to a1,

{b) An appeal under this section must be taken as from an orderora judgment in

Artcla 1 Sec. 28, 14
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a) In spplyi truing this unif nsideration must be given to
need te uniformity of the law with ect to its subject matter amonp states

Sse. 30, [8712B,30] SAVINGS CLAUSE,
ecti .01 to 5728.31 do not affect an action or proceeding comm gt

right acerued before sections 572B.01 to 572B.31 take

Sec. 31. [§72B.31] RELATIONS, TOE T S IN
GLOBAL AND NATTONAL COMMERCE ACT,
The provisiona of sect! .01 to 572B.31 goverping the legn! effect, validi
and enforceability of electronic records or elegtrogic signa of ¢0. i
srformed with the uae of such records of 8i s conform £ Tequir
sect of the Electromic S in Global and National t,

Sec. 32. REPEALE

Minnesota Stamtes 2004

£72,25; 572.26, 572.27; 572.28, §72.29; and 572.3Q, are repealed.

Seo. 33, EFFECTIVE DATE,
Sections 1 to 32 are effective Avgust 1, 2006.

ARTICLE 2
- CONFORMING AMENDMENTS

Section 1. Minnesota Statutes 2004, section 80C.146, subdivision 2, is amended to read;
Subd. 2. Building slterations, (2) A motor fucl franchise agroement entered into or

renewed, extended, ot modified, after April 27, 1988, must comply with this subdivision
if it allows the franchisor to modify, remodal, of plter a full-service mation operated by
a franchisec by eliminating one or more service bays. The agrecment mudt provide that
if the motor fuel franchisor eliminatss onc or more scrvice baya during the term of the
agroement, the franchisor must fisst pay to the franchisee in cash an amount that fairly and
adequately compensates the franchisee for the loss of the service and repair businzas, The

gmount of compensation must be detsrmined without regard to:

Article 2 Seotion 1, 13
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.t 2) because the arbitrator has not mads d ite award upon 4 olaim
112 submitted by the parties to the arbitration proceeding; or
ni (3) to clarify the award.
174 A motio: subgection (g ds and served on all parties within 20
ns  days e movent receives noti the award,
1.6 () A party to the arbifration proceeditg must serve any obisetions fo the motion
17 within ten days after receipt of the notice.
11.8 _(d) If a motion to the court is ing un 2B.23
118 §72B.24, the count submit the claim itrator jder wheth odify ot
110 corneot the award:
(L1 1) upog the stated tion 5728.24, subaection (a 3;
.12 2) becausge the arbitrator has not and definite aw. on a cla
1113 submitted by the parties to the arbitration ing: ot
IL14 (3) to clarify the awgrd.
1L1s (£) An award modified of cortgcted pursusnt o this section is subject to sectiogg

1116

11.21
11.22

123

1124 itrgfion if such an award is authorized b

1325  orby the agreement of the parties to the atbitration proceeding,

1126 c) As to all remcdies other than thos izad by subsections (& n
1137 arbitm ch remedies as the arbitrator iders tust iate upder
1128 ¢ircumatances of the arbitration pro . The fact that such edy could

1129  would not be granted hyﬂxe;_m:il not a groupd for refusing to confirm n award under
1130  sggtion 5728.22 or for An A ar pection 572B.23.

1.1 '

1132 g6 provided in the awsrd.

1133 g arbitrstor awards pupitive es ot I lief un

1134  subaection {a), the arbitrator ify in the sward 18 t justifying and the

Article 1 Sec. 21. u
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basis :'p law suthorizing the award and stats separately the amount of the punitive darnages
o) xemplary relief,

Sec. 22. [§72B.22| CONFIRMATION OF AWARD.
After a party to the arbitration proceeding receives notice of an award, the party may
file a motion with the court for an ordsr confirming the award, t which time the court
shall issue such an order un]ess the award is modified g corrected pursuant to section

Sec. 23, [572B.23] VACATING AWARD.

a) Upon motion of a to the arbitrat] ing, the ¢ ] vacete
gward if:
1) the award was corruption, frau other undus
{(2) there was:
(A) evident partiglity by an arhitrator m. pinted as & neuttaly
B tion by en arbitrator; or
C) misconduct by en arbitrator icing the n fa 1o the arbitrati
procending;
(3) an arbitratot refused to postpone the hearing upon showing of sufficient cause
for postponement, refused to ider evi material to the controvers /. or ise

conductad the hearing contrary to seotion 572B.13, 20 g3 to projudice substantjally the
rights of a party to the arbitration proceeding:

(4) an grbitrator exceeded the arbitrator's powers:

{5) there was 1o agreement to arbjtrate, unlegs the perspn puticipated in the

itration procceding without raiging the objection under se jom 57 subsection (&
not later than the commencement of the arbifration hearing; or
5 arbitration was con d without tice of the initiation of

A motion under this section must be filed wi da er the movant
receives notice of the award jna ¢ ion 5728.19 or within 90 da
after the movant receives notice of an arbitrator's award in g record on a motion to modify
ore awerd pursusgt to sectjon 5728.20 otlon js prodicated upoy the
ground that the sward was procured by corruption, fraud, of other undue means, i which
cage it must be filed within 90 da 8 is by the exercise of

reasonable care shoyld have been known by the moyent.

Article 1 See. 23, 12



