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the 2009-10 bar year, will pursue the endorseméand action on the legislative
recommendations contained in the report throughabgropriate sections and other interested
affiliated organizations prior to returning to thessembly, via the Legislative Committee.



TABLE OF CONTENTS

(@0 a1 i1 10y i oo I AN Ui o = iii
EXECULIVE SUMIMAIY ... iiiiiii et e e e e e e e e e e e e e e e e et eee et aass s rs e s e e e e eeeeaeeeeennnnnnns 1
CHAPTER 1: Family Law Subcommittee RepOrt ...........coouuintimmeceeeeve e e eneeaanns 4
l. Consolidation of Real or Personal Property Actidvigh Custody or Paternity
Proceedings .. PP
Il. Unmarried Partners of Parents as InteresteddTParties in Custody Cases ...... 6
[I. Placement and Permanency Decisions for ChildreUnmarried Couples ........ 8
V. Rights of Access to a Child’'s Records ............c.ouviiiicmcre i 8

V. Assisted Reproductive Technology .........cccooviiiii i i iieeeen 2. 10
CHAPTER 2: Medical Assistance Subcommittee Report..........oooov i, 13
l. Issues Related to Medical Assistance/Minnesdi#eédicaid Program.......... 13

I1. Five Areas in Which Legally Married Individuaése Treated Differently Than
Domestic Partners under Medical Assistance Law.........cccovevveiiiininn... 14

CHAPTER 3: Probate and Trusts Subcommittee Report..................coceeeeennnnn. ... 18

l. Issues Relating to the Minnesota Probate CodePaobate Proceedings.......... 18

Il. Issues Relating t0 TrUSES.......vuuieie it it e e e e e e e e e e 21
CHAPTER 4: Labor and Employment Subcommittee Repar..............coovvviiiinnnen. 24

l. Use of Vacation Time to Pay for Spouse’sllmes..............ccovevveenn .. 25

Il. Time Off to Attend Criminal Proceedings .............oemeeeeviieiieiennennn. 26

[l Unmarried Employees’ Participation in Stateeilnsurance Program ............ 26

IV.  Standing to Sue if a Domestic Partner is laguor Killed on the Job.............. 28

V. CONCIUSION ...t e e e e e e e e e et e et e e e 29



CHAPTER 5: Real Property SUDCOMMIttEE REPOIM weeeevvvvviiiiiiiiieeeeeeeeeeeeeeeeiiviivemmeeeeees 30
l. Partition Statute ..........cooooiii i a2 30
Il. Medical Assistance Liens as Related to Joedncy .................ceeeeneen. 31
[l. Inchoate-Like Protections ...........c.cooveiiiiiiiii i e e e ee2n 3
V. Conclusions and Examples ........c..coooiiiiiiiiiiiii 32
CHAPTER B: INSUIMBNCE ... ... it e e e e e e e e e e e ee e n e s 33
CHAPTER 7: Tax Law Subcommittee REPOIt .......cooviii i i e e e e 37
l. Inequitable Tax Treatment of Dependents ...............ceee i veiieennnnn. 37
Il. Inequitable Tax Treatment of Property Transfer the Surviving Spouse ....... 38
[l. Inequitable Tax Treatment of Employee Benefit..................................39
CHAPTER 8: Criminal Law Subcommittee Report ....... ... veiiiiiieiiie e e 41
l. VICHM’'S RIGNES .. e 4D
Il. Marital Privilege .......coooviiii a2 04O
CHAPTER 9: Additional Significant Issues Subcontg@tReport..............c.cccvviimennns 50

ATACHIMENES ... e e e e e e e e e e 128



Rights of Unmarried Couples Task Force Co-Chairs:
David Ahlvers
Kathleen Davis

Contributing Authors

Family Law Subcommittee:
Lisa Spencer, Chair
Shannon Bixby
Kelly Boyd
Jaime Driggs
Melissa Froehle
Lee Novelli
Tami Peterson
Referee David Piper
Sarah Riskin
Scott Rodman
Julie Roorda
Steve Snyder
Rebecca Vandenberg

Medical Assistance and Probate and Trusts Subcomntée:
Laurie Hanson, Co-chair
Paulette Joyer, Co-chair
Ann Viitala, Co-chair

Labor and Employment Subcommittee:
Justi Rae Miller, Chair
Stephanie Albert
Tracey Baubie

Real Property Subcommittee:
Rebecca Heltzer, Chair
Timothy Erb
Judi Fluger
Elizabeth Pierce
Julian Zweber

Insurance Subcommittee:
Stacy Kabele, Chair
Scott Brehm
Robert Hauer



Tax Subcommittee:
Janet Totter, Chair
Christina Cook
Kate Kennedy
Bev Luther
Tamara Peterson

Criminal Law Subcommittee:
Jane Bowman, Chair
Lisa Agrimonti
Kristen Gast Matrttila

Additional Significant Issues Subcommittee
Phil Duran, Chair



Executive Summary

The Minnesota State Bar Association is committedfdstering diversity and preventing

discrimination in Minnesota’s legal community, whiacludes lawyers and clients alike. To
this end, the Minnesota State Bar General Asserapproved a resolution creating the Task
Force on the Rights of Unmarried Couples in Apf08. In particular, the Task Force was
charged as follows:

That, in light of the disparity between legal righand protections available to
same-sex couples as compared to different-sex esupthe President of the
Minnesota State Bar Association create a task freceview the current state of
Minnesota law and to make recommendations as tioathés changes, if any, in
the law to address this disparity.

The Task Force prepared the following Report, whighresents a “piecemeal” fix to a global
problem — protecting the rights of unmarried cospleder Minnesota law. In preparing the
Report, the Task Force conducted a comprehensieweof Minnesota law to identify key
instances of disparate treatment between unmaanedmarried couples. From this, the Task
Force recommends to the Minnesota State Bar Adsatigpecific areas of law that are ripe for
legislative change. Identifying certain areasgossible reform, while seeming to ignore others,
should not be interpreted as saying that theser @feas are irrelevant; arguably, unmarried
couples are harmed by denial of even “minor” leggihts. Ultimately, though, the purpose of
this report is to suggest ways in which to begmedying the disparate impact of Minnesota law
on unmarried couples.

Why Should Unmarried and Married Couples be TreatedEqually Under Minnesota Law

Marriage, as a state-sanctioned institution, aadcouple certain legal rights and obligations.
Marriage, as a social institution, affords cougegsarticular social status. Indeed, “marriage” is
a globally-recognized means of affirming the impade and validity of the relationship between
two people, and of affording that relationship legatections based on the understanding that
doing so provides benefits not only to the coupielved, but to society as a whole.

Unlike states such as Pennsylvania and Texas, Mataedoes not recognize common-law
marriage, thus preventing committed cohabitatingoste-sex couples holding themselves out
to the world as spouses from receiving the riglitsréded those couples in state-sanctioned
marriages. Though these opposite-sex couples Haveability to have their relationships

recognized by the state, some choose not to fagioak, personal or political reasons. In

addition to avoiding disparate treatment of sameeseiples, Minnesota law should not penalize
opposite-sex couples exercising their religiousspeal or political beliefs around the institution

of marriage.

Minnesota, though, openly limits the scope of ttatessanctioned institution of marriage to that
between a man and a woman. And unlike a cohatjt&ieterosexual couple who may choose to
marry, a committed same-sex couple is wholly exetuffom Minnesota’s state institution of

marriage, and the rights and responsibilities fluat therefrom. The deprivation of access to



marriage these couples experience works real harifhough in most other respects
indistinguishable from heterosexual couples wharrafftheir commitment through marriage,
same-sex couples are systematically denied thé pegeections and obligations marriage would
provide, leaving these couples and their families&rable to concerns and disparities not faced
by married couples. In many instances, there amm@ans available to these couples to arrange
these protections outside of marriage, e.g., thropigvate contract. This absolute exclusion
fosters a state approved, second class-citizenshg¢asts same-sex couples into a legal void.

Further, as stated in Minnesota Statute § 363A10% the public policy of this state to secure
for persons in this state, freedom from discrimoratin employment...housing and real
property...public accommodations...public services...arducation because of...marital
status...[and] sexual orientation” because “[s]uclscdmination threatens the rights and
privileges of the inhabitants of this state and ao&s the institutions and foundations of
democracy.”

As the report of Project 515 — Unequal Under the/ia evidences, Minnesota’s legal scheme
encompasses an alarming number of statutes thactmpmarried couples differently than
married couples, thereby violating Minnesota’s &iedi public policy interest in preventing

discrimination based on a citizen’s marital statusexual orientation. Though not all statutes
examined by the Task Force or Project 515 deal with enumerated matters of Minnesota
Statute 8§ 363A.02, the public policy reason remdinis imperative to amend Minnesota laws to
remove all instances of discrimination and ensuyeak treatment for married and unmarried
couples.

An Evolving Issue

The Minnesota State Bar Association undertakesréview of the rights afforded to unmarried
couples against the backdrop of a significant debhbut the degree of legal recognition, if any,
which should be provided to same-sex couples. ber of states now recognize same-sex
marriages — Massachusetts, Connecticut, lowa, Vieinddew Hampshire, and Maine — while
others are considering legislation that no longeit$ state-sanctioned marriage to only between
a man and a woman. Minnesota, however, remainsstate that continues to deny same-sex
couples all access to marriage. This absolutediron is the impetus for this Report.

Further, it is undeniable that various parts of Misota law continue to disparately impact
unmarried couples over married couples. Such digphased on a couples’ legal status as
married raises significant concerns for Minnesotagal community. Though a comprehensive
solution to this disparate impact exists — marriggeall persons and may well be desirable —
such a solution is not imminent, nor was evaluaainglobal solution part of this Task Force’s
charge.

As this report reflects, the impact of the disparmeatment is far reaching and detrimental to
couples who are not afforded the opportunity tokstee legal protections and obligations of
marriage, or who, for various reasons, choosembave the state sanction their relationships.

! Unequal Under the Law: 515 Ways Minnesota Laws fdisnate Against Couples and Familigzoject 515.
October 2007.



The legislative amendments recommended hereinraraty areas that are critical to ensuring
Minnesota’s legal system recognizes the very raetl that committed couples exist outside the
state institution of marriage. Failing to recognihis simple fact results in a disservice to our
fellow Minnesotans, who rely on Minnesota law farious legal rights and protections.

Where Next?

Steps must be taken to ensure that Minnesota ld@ct® the people it is meant to serve, which
includes unmarried couples. This report providesfirst steps necessary to provide unmarried
couples the critical legal protections afforded narried couples. Indeed, the proposed
legislative amendments should be seriously consijeas they provide useful benefits to
couples and reflect Minnesota’s public policy agaidiscrimination. Further, the provision of
equal protections to unmarried couples does ntarthr infringe on the rights already afforded
to Minnesota’s married couples. But we must remamnthat this Report only scratches the
surface of laws that discriminate based on masit@ius. The changes proposed herein will not
effectuate comprehensive equality for unmarriedotes) and should not be seen as a sufficient
alternative to a comprehensive solution.

Nevertheless, the Minnesota State Bar Associatiewss/the following proposals for discrete
reform as limited — but potentially important —ggehe State may take in the short term to afford
unmarried couples critical legal protections, whiieving toward a viable long-term solution to
the problem of the wholesale exclusion of sameamyples from the protection of our legal
system.



CHAPTER 1:
Family Law Subcommittee Report

The Family Law Subcommittee of the MSBA Unmarrieales Task Force reviewed
the differences in the legal rights and protectiavailable to unmarried couples as compared to
married couples under Minnesota family law. Thé&ummittee identified four areas in the law
where disparities exist, and such disparities cteltessened by the following changes: 1)
allowing unmarried couples to bring claims for lr@apersonal property together with custody
or paternity proceedings; 2) allowing unmarriedpes as interested third parties in custody
proceedings; 3) allowing unmarried couples rightstiildren’s records; and 4) clarifying
individuals’ rights and responsibilities in the amaf assisted reproductive technology.

The Subcommittee also considered the issue of mmatried couples are treated in
terms of placement and permanency decisions dtimeghild protection court process (CHIPS
— Child In Need of Protection or Services). Thlisicomplicated area of law, intersecting with
federal law to a degree. The Subcommittee isetheg, not recommending any change at this
time. The Subcommittee also considered amendnb@Mnn. Stat. § 513.075, regarding co-
habitation agreements. The subcommittee decidetbrevaluate Minn. Stat. 8 513.075 as it
relates to domestic partnership agreements.

The Subcommittee proposes the following statutomgrdments to ameliorate
disparities, and all amendments are indicated loferstored language:

l. Consolidation of real or personal property actims with custody or paternity
proceedings.

The Subcommittee suggests a consolidation of oiberseparate judicial proceedings.
Specifically, actions involving real and/or persbmaperty of unmarried couples consolidated
with custody or paternity proceedings involving #ane parties.

Many unmarried couples in committed relationshipechase homes, home furnishings
and personal goods and decide to have childreroutithntering into marriage. At present, the
claims an unmarried couple has with respect tdljotitled real property, any shared personal
property and custody, parenting time and suppergarerned separately under the partition
statute, the claim and delivery statute, common &wl the custody and/or paternity statutes.
The Subcommittee’s proposed changes are not amn@adify or recodify the existing
substantive law found under these statutes. Insteaadthanges provide the Court with
jurisdiction to resolve all claims arising betwdbe same parties in one proceeding.

The present situation is disparate because an uechaouple is required to bring
separate actions to obtain redress from the colitiese separate actions may involve different
judicial officers, and multiple court filing feesdf an unmarried couple seeks to divide their
interest in real property, they must file an actimer the partition statute. If one party seeks t
recover personal property wrongfully withheld b thither party, they must file an action under
the claim and delivery statute. If an unmarriedpie needs to equitably divide personal



property, they must seek redress under the comawen If this same couple has paternity,
custody, parenting time and/or support issues, thest file an action in family court. If our
courts exist to serve our public, it simply makesse for unmarried couples to be able to file
one action consolidating their claims and issuemi@ proceeding. Unmarried couples should
have the ability to consolidate their claims, sfieally, a partition action under Chapter 558, a
claim and delivery action to recover personal progpender Chapter 565, a common law action
to equitably divide personal property, and famibyit actions (custody, parenting time and
support) under Chapters 257 (paternity), 257Cdtparty custody/visitation), 518 (custody), and
518A (child support), into the same proceedingadibard before the family court division.

It is also in the interests of judicial economyctmsolidate resources and encourage
expeditious results. Even though the court wooltect fewer fees, streamlining these cases
would cut overall case load. The family court digh is the most logical place to consolidate
these cases, where marital dissolution proceedingently address the same types of issues.

The Subcommittee’s requested procedural changeklweguire unmarried couples to
conform a combined Petition to the requirementsaah applicable Chapter and include all
language required by each Chapter. The consalatiocess would only apply if both parties
to the family court proceeding were the only tweties with an ownership interest in the real
property or personal property, as long as thegmtt all actions are identical. In the eventaher
is a third party ownership interest to the propetitg parties would be required to bring the
action for partition separately.

The parties would still be required to follow atbpedural notice requirements to lien
holders under the partition statute. Howeverhaihterests of privacy and to limit a lien
holder’s access to paternity files, a protectiveieorcould be issued by the Court in these cases.

It is the Subcommittee’s hope that the proposediticatdons listed below will achieve
equal protection under the law for married couplesunmarried couples.

Proposed Statutory Changes:
The Subcommittee proposes to amend Minn. Stat7&%25subd. 1 as follows:

Subdivision 1. Court jurisdiction. The districwat has jurisdiction of an action brought under
sections 257.51 to 257.74. The action may be ¢bimi¢h an action for dissolution, annulment,
legal separation, custody under chapter 518, gpnezal enforcement of support. The action
may also be joined with an action for partitiorredl estate under chapter 558 and/or with an
action for claim and delivery under chapter 56%yvpted the parties to all actions are identical.
Pursuant to Rule 18.01 of the Minnesota Rules wil Erocedure, a party to an action under
sections 257.51 to 257.74 may also join a claimmsfj@n opposing party to equitably divide
personal property held in common. If notice regunents under chapters 558 or 565 require that
notice be given to interested parties that wouldnadly not be a party to an action brought
under sections 257.51 to 257.74, the Court maiasBrotective Order appropriately limiting
access to the parts of the court file that arenamaly protected under section 257.70.




Amend Minn. Stat. 8§ 257C.02 to add a subdivisigre§follows:

(d) An action commenced under this chapter mawlned with an action for partition of real
estate under chapter 558 and/or with an actiogléom and delivery under chapter 565,
provided the parties to all actions are identidalirsuant to Rule 18.01 of the Minnesota Rules
of Civil Procedure, a party to an action under thiapter may also join a claim against an
opposing party to equitably divide personal propégld in common.

Amend Minn. Stat. 8 518.156 to add a subdivisias 3ollows:

Subdivision 3. Additional jurisdiction. If the g#es in an action commenced under this section
are not married, the action may include a claimpfantition of real estate under chapter 558
and/or a claim for claim and delivery under chap@®, provided the parties to all actions are
identical. Pursuant to Rule 18.01 of the Minnegtiiées of Civil Procedure, a party to an action
under this section may also join a claim againsh@posing party to equitably divide personal
property held in common.

Il. Unmarried Partners of Parents as Interested Tlrd Parties in Custody Cases.

The Subcommittee suggests modification of Minnt.§257C.03, subd. 7 to better
address the interests of partners to parents tfrehiwho have also parented the children. As a
matter of public policy, it is better for childrém have the continued involvement of individuals
who have significantly parented them and develapsdbstantial relationship with them under
the appearance of a legal parent than to excluesetimdividuals from seeking custody because
they lack status as an interested third party.

Proposed Statutory Changes:

The following proposed statutory amendments bsgere the best interests of minor
children whose parents are unmarried couples.

Minnesota Statute § 257C.03, subd. 7:
(a) To establish that an individual is an interdgterd party, the individual must:
(1) show by clear and convincing evidence thatafrtée following factors exist:

(i) the parent has abandoned, neglected, or oteer@xhibited disregard for the child's well-
being to the extent that the child will be harmgditing with the parent;

(ii) placement of the child with the individual & priority over preserving the day-to-day
parent-child relationship because of the presehpbysical or emotional danger to the child, or
both; or



(i) other extraordinary circumstances, includibgt not limited to, the circumstance where a
child resides with one legal parent and an indiglduho:

(a) shared significant romantic involvement witk thgal parent;

(b) functioned as a co-parent for a substantialuarhof time relative to the age of the child;

(c) was held out to others and to the minor chilédaarent, but not a step-parent, of the child on
repeated occasions; and

(d) has a substantial relationship with the childal could not be maintained with an award of
visitation pursuant to Minn. Stat. 257C.08;

(2) prove by a preponderance of the evidence thain the best interests of the child to be in
the custody of the interested third party; and

(3) show by clear and convincing evidence that fyngrthe petition would not violate section
518.179, subdivision la.

(b) The following factors must be considered bydbart in determining an interested third
party's petition:

(1) the amount of involvement the interested tipiadty had with the child during the parent's
absence or during the child's lifetime;

(2) the amount of involvement the parent had whieh¢hild during the parent's absence;
(3) the presence or involvement of other interethed parties;
(4) the facts and circumstances of the parentsraes

(5) the parent's refusal to comply with conditidmsretaining custody set forth in previous court
orders;

(6) whether the parent now seeking custody wasiqusly prevented from doing so as a result
of domestic violence;

(7) whether a sibling of the child is already ie ttare of the interested third party; and
(8) the existence of a standby custody designatimier chapter 257B.

(c) In determining the best interests of the chit, court must apply the standards in section
257C.04.



lll.  Placement and Permanency Decisions for Childen of Unmarried Couples

The Subcommittee considered the issue of how umadacouples are treated in terms of
placement and permanency decisions during the phaigection court process (CHIPS — Child
In Need of Protection or Services) and what charsgashe made to simplify and improve the
process of placement in these cases. How an ueah@artner of a parent going through the
CHIPS is treated is complicated and varies basdtepartner’s legal status with the child’s
custodial parent (the one who is the subject parktite court process). The partner may be the
child’s father, adjudicated or unadjudicated, oiyrha the cohabiting boyfriend or girlfriend of
the custodial parent. Placement decisions for ddmidnh CHIPS cases are supposed to be based
on the best interest of the child factors in MiSitat. 8§ 260C.212, subd. 2, which is to include the
child’s relationship to current caretakers, paresitdings and relatives, among other factors. The
placement preference is first with an individualonk related to the child by blood, marriage, or
adoption. The second placement preference is wiithdividual who is an “important friend
with whom the child has resided or had significamttact.”

These placement preferences often mean that aa@mliabot continue living with the
parent’s partner who has developed a significdatiomship with the child. There are other legal
barriers that may also pose a problem for the shgthcement or permanency with such an
individual, such as the requirement that that pecpaalify for foster care licensing (which
contains requirements, for example, that do natexia step-parent adoption, to give a relevant
comparison). Put simply, although many unmarriegptes in CHIPS cases may have marriage-
like relationships, they do not have marriage-lights.

While we recognize this is a significant and impattissue, the Subcommittee cannot
make recommendations at this time. This is a caraf@d area of law, intersecting with federal
law. The Subcommittee simply has not had time toswter the full implications of statutory
changes, in particular, how any proposed changghktraffect relatives of the child. Any
statutory changes should also be consistent witht least consider, statutory changes proposed
by the Unmarried Couples Task Force to the intetestird party statute of Minn. Stat. § 257C.

IV.  Right of Access to a Child’s Records

The Subcommittee suggests amendment of Minn. $&8.17, subd. 3(b) (right of
access to school, medical, etc. records); Minrn. §t818.68, subd. 1 (notice of rights —
Appendix A to court orders); Minn. Stat. § 257.86bd. 3 (recognition of parentage); and Minn.
Stat. § 257.66, subd. 3 (paternity) to addressitfinis of unmarried couples to access their
children’s records.

Current Minnesota law embeds the rights of parenéecess school, medical and other
important records in the marriage dissolution ceapt Minn. Stat. 8 518.17, pertaining to
custody of children. Embedding these rights in figgute may have made sense when divorcing
families were the predominant family form seenamily court. Divorcing parents automatically
obtain these rights (unless the court makes spduifilings why not) simply by the virtue of a
judgment and decree addressing custody or paretitieg Now, however, there are many
parents who are not covered by this statute, ssi¢athers whose children were not born during



a marriage but who sign a voluntary RecognitioPafentage. Minnesota Statute 8 518.17, as
written, should apply to fathers whose paternitgdgudicated by a court order (because custody
and parenting time in paternity cases is decidetbuB 518.17), but to provide clarity, we
recommend amending the paternity statute as viRdkent research indicates that the over fifty
percent of children born outside of marriage inaurlareas in the United States are born to
cohabiting couples. (Fragile Families and Child M&hg Study, Baseline National Report,
2003). These couples are the most likely (of atharried parents) to sign a voluntary paternity
form. (Fragile Families and Child Wellbeing Stu®esearch Brief Number 30, 2005). Changing
the statute to apply the rights to access recardsy legal parent, absent a court order to the
contrary, would make it clear that there is notwastbn of rights based on whether or not the
parents were married.

Proposed Statutory Changes:
The Subcommittee proposes the following changes:

1. Amend Minn. Stat. § 257.75, subd. 3:

Subd. 3. Effect of recognition.

Subject to subdivision 2 and section 257.55, suisthn 1, paragraph (g) or (h), the
recognition has the force and effect of a judgnmEndrder determining the existence of
the parent and child relationship under section.@67If the conditions in section 257.55,
subdivision 1, paragraph (g) or (h), exist, theoggution creates only a presumption of
paternity for purposes of sections 257.51 to 257Q#ce a recognition has been properly
executed and filed with the state registrar of lvstatistics, if there are no competing
presumptions of paternity, a judicial or adminisitra court may not allow further action
to determine parentage regarding the signator efrélcognition. An action to determine
custody and parenting time may be commenced putdoarhapter 518 without an
adjudication of parentage. Until an order is endegeanting custody to another, the
mother has sole custody. Unless a court order bas kntered restricting the rights
contained in 518.17, subd. 3(b), the signators wfagnition of parentage have all of the
rights listed in 518.17, subd. 3(b)he recognition is:

(1) a basis for bringing an action to award custodyarenting time to either parent,
establishing a child support obligation which maglude up to the two years immediately
preceding the commencement of the action, ordeaicgntribution by a parent under
section 256.87, or ordering a contribution to thasonable expenses of the mother's
pregnancy and confinement, as provided under se@y.66, subdivision 3, or ordering
reimbursement for the costs of blood or genetitings as provided under section 257.69,
subdivision 2;

(2) determinative for all other purposes relatedh® existence of the parent and child
relationship; and



(3) entitled to full faith and credit in other jadictions.

2. Amend Minn. Stat. § 257.66, subd. 3:
Subd. 3. Judgment; order.

The judgment or order shall contain provisions eonmng the duty of support, the custody of the
child, the name of the child, the Social Securitynter of the mother, father, and child, if

known at the time of adjudication, parenting timiéwhe child, the furnishing of bond or other
security for the payment of the judgment, or arheomatter in the best interest of the child.
Custody and parenting time and all subsequent metielated to them shall proceed and be
determined under section 257.541. Unless a coddrdras been entered restricting the rights
contained in 518.17, subd. 3(b), the parents othile have all of the rights listed in 518.17,
subd. 3(b) The remaining matters and all subsequent motiglased to them shall proceed and
be determined in accordance with chapters 518 484.5The judgment or order may direct the
appropriate party to pay all or a proportion of teasonable expenses of the mother's pregnancy
and confinement, including the mother's lost watjesto medical necessity, after consideration
of the relevant facts, including the relative fioeh means of the parents; the earning ability of
each parent; and any health insurance policiesthetdither parent, or by a spouse or parent of
the parent, which would provide benefits for thepenses incurred by the mother during her
pregnancy and confinement. Pregnancy and confineex@enses and genetic testing costs,
submitted by the public authority, are admissilde@idence without third-party foundation
testimony and constitute prima facie evidence efamounts incurred for those services or for
the genetic testing. Remedies available for thiecbbn and enforcement of child support apply
to confinement costs and are considered additicdmid support.

V. Assisted Reproductive Technology

The Subcommittee suggests amendment of Minn. $&87.56 which currently permits
donation of sperm to married couples only whererods parental rights are terminated by
statute. The current statute only addresses aflddtes the resolution of male infertility for a
married couple (through sperm donation) and do#simpto address or facilitate the resolution
of female infertility (in part, through egg or engbrdonation).

In 1982, when Minn. Stat. § 257.56 was originallgged, artificial insemination was the
only fertility treatment available to infertile gems. Since them vitro fertilization has become
widely accepted and reliable, and now both eggesmbdryo donation are common. In light of
these advances in assisted reproductive techndloigystatute may currently be infirm on equal
protection grounds. Furthermore, it is discrimamgitto exclude unmarried heterosexual couples,
unmarried same sex couples, and single womenédgtimated that up to 65% of donor sperm is
used by unmarried women) from benefiting equalyrfrthe administrative termination of a
donor’s parental rights as embodied in the curséatute. As a policy matter, it is also
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inadvisable to subject the children who result fremerm, egg, or embryo donation to random
and unpredictable litigation over parental rightsew the parties’ initial intent to establish a
donor relationship with no attendant parental sghtclear.

Medical advances necessitate concurrent legislahaages. Furthermore, ideas about
what constitutes a “traditional family” have evalveubstantially over the last 27 years.
Families that include unmarried heterosexual cajplamarried same sex couples, and single
parents of both sexes are now becoming much manencm and deserve equal status under the
law of gamete and embryo donation. The followiegvrMinn. Stat. 8 257.56 accomplishes this
goal.

Proposed Statutory Language:
257.56 ASSISTED REPRODUCTION

Subdivision 1. [INTENDED PARENTS TREATED AS BIOIGICAL PARENTS.] (a)
If a woman undergoing artificial insemination undee supervision of a licensed physician and
with the consent the other intended parent, if @inseminated using semen from a donor other
than an intended parent, the other intended pateaty, is treated in law as the biological
parent of a child thereby conceived.

(b) The intended parents are treated in law #self were the biological parents of a
child gestated and delivered if a woman receivirggembryo transfer is under the supervision of
a licensed physician, has the consent of the athemded parent, if any, and:

(2) the embryos are created with eggs and spematdd by persons who are
not the intended parents; or

(2) the embryos are created with eggs donated twpraan who is not the
intended parent and the sperm of an intended parent

(c) Intended parents must consent in a recordttiegt intend to become the legal
parents of the resulting child. Consent must &med by the supervising physician for at least
four years after the confirmation of a pregnancat tbccurs during the process of artificial
insemination or embryo transfer.

(d) All papers and records pertaining to the insaton or embryo transfer, whether
part of the permanent record of a court or a féedrby the supervising physician or elsewhere,
are subject to inspection only upon an order ofcthat for good cause shown.

Subd. 2. [DONOR NOT TREATED AS BIOLOGICAL PARENT.If the donor of
semen, eggs, or embryos provided to a licensed@agdor use in assisted reproduction is not
an intended parent, the donor is treated in laif las, she, or they were not the biological parent
of a child thereby conceived, gestated, and dedier
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Subd. 3. [EFFECT OF NONCOMPLIANCE.] In the eveftnoncompliance with any
of the requirements or terms of subdivision 1, arcof competent jurisdiction shall determine
the respective parental rights and obligationshef garties, including both the intended parents
and donor(s), based solely on evidence of thegganriginal intent.

Subd. 4. [EFFECTIVE DATE.] Subdivisions 1, 2dahare effective the day following
final enactment and apply to any donations maderbebn, or after the effective date of this act.
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CHAPTER 2
Medical Assistance Subcommittee Report

l. Issues Related to Medical Assistance/Minneso&@Medicaid Program

Medical Assistance is Minnesota’s Medicaid progr#inis a state and federal program
where the expenses of the program are divided aletpslly between state and federal
governments. There are federal and state lawslatons, agency policies and agency
memoranda that govern the day-to-day operatioheMedical Assistance Program. Thus,
changes to the program at the state or the febb@l will affect how individuals in Minnesota
are treated.

Because the program is a federal program, statedsllefissistance law must conform to
federal law. It may be less restrictive than thaefal law; it may not be more restrictive. If
Minnesota chooses to make changes to the prograxpend the definition of spouse to include
domestic partners (for lack of a better word) thereld be financial consequences. This is not
unprecedented. In February, the Commonwealth osktdsisetts changed its definition of
spouse to include the state’s definition which @menexpansive than the definition under federal
law. Benefits granted to individuals using the enexpanded definition would then be paid with
state dollars, rather than federal dollars.

Our Subcommittee recognizes that in this areagiild/be equitable to include all people
who are in a domestic partnership within the d&bniof spouse thereby subjecting domestic
partnerships and married couples to the same ragitsesponsibilities under the code. To be
sure, there are some instances where it is beakfiot to be married. Below are five different
areas where the stark difference in treatment etwearried and unmarried couples is evident
and results in harm to individuals in domestic parships. There are more, and that is why a
change in the definition is much easier than atterggo remedy every difference.

Terminology pertinent to understanding Medical Assstance issues

Medical Assistance: A state and federal program that provides hezltk coverage to eligible
individuals. It is an entitlement program, meanthat if an individual meets the eligibility
criteria, he or she must be granted access tortdggFgam. SeeMinn. Stat. 256Bet seq.42 US.C.
1396et. seq.and the Minnesota Department of Human Servicesthl€adre Programs Manual,
hereinafter referred to as HCPM

Eligible individual : There are different categories of eligible indival but most generally,
dependent children, MFIP families, blind, aged, disédbled individuals. (Minn. Stat. §
256B.055).

Basic financial eligibility: An individual is eligible for Medical Assistandehis or her
available assets are less than $3,000 and incoappi®d to care (homestead, car, burial funds
are not available, they are excluded).
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Long-term care services LTC services include skilled nursing facilityN&) care, nursing
facility care in an impatient medical hospital ntermediate care facility, or services covered by
home and community-based waiver programs. Indivgdoust be determined disabled or over
the age of 65 to receive these services.

Spouse A person who is legally married to another parsohusband or wife. HCPM § 17.

Long-term Care SpouseA legally married person who resides in a medcaiursing facility
or who receives Elderly waiver services for homaltiecare. Hereinafter referred to as thle “
spouse.”HCPM 8§ Glossary

Community Spouse a person legally married to a long-term care spotiCPM § Glossary

ll. Five Areas in Which Legally Married Individual s are Treated Differently Than
Domestic Partners under Medical Assistance Law

1. Household Composition. Minn. Stat. § 256B.055 and 056; HCPM § 17. Irpablic
benefit programs, one component to eligibility ikehold composition. Individuals not
legally married to each other are not consideredises and that status affects eligibility.

Discussion:Household composition is a fundamental elemesetigibility. The size of the
household and the relationship of its membersplay a role in determining eligibility and
premium and monthly waiver obligations or long-tezrare spenddown amounts. The
relationship individuals in a domestic partnerdiége is not recognized by the Medical
Assistance program. In all cases they are treatéd@individuals. While sometimes this is
beneficial, it can be devastating to the commusiitguse if the ill spouse was the breadwinner.

For instance, Mary and Ellen have lived togethefwyears; Ellen is disabled. She
receives Medical Assistance and Social Securitpldigy based on the fact that she is a
household of one. Mary is the breadwinner and paysally all the bills and maintains the
household. If something should happen to Mary ab Mary needed to reside in a nursing home,
none of Mary’s income could be used to allow Eliememain in the home. Whether or not the
assets will be protected depends entirely on hay #ue titled. In this case, it is beneficial that
they are not married if Mary is always healthy aiie to care for the family. It will devastate
this family if Mary is catastrophically injured aeeds long-term care.

2. Transfers between spousesMinn. Stat. § 256B.0595 Subds. 3 and 4. Spousgs m
transfer assets to each other at any time withenalpy.See alsq42 U.S.C. § 1396r-5).

Discussion If an individual transfers assets for less trmnmarket value (i.e., gifts) and
then applies for Medical Assistance for long-teamecwithin 60 months of the transfer, there
will be no coverage for long-term care for a spe@kriod of time depending upon the amount
of the transfer. For instance, if John gives hisdstic partner Jerry $25,000 and then applies for
long-term care coverage, coverage will be denied 4 months. Minn. Stat. § 256B.0595. If,
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however, Jim gave $25,000 to his wife, there wdngddho penalty and if he were otherwise
eligible, Medical Assistance would pay for his letegm care.

Likewise, if an ill spouse were to inherit $50,000ile receiving Medical Assistance, he
could transfer the entire inheritance to his comityispouse and retain eligibility. Similarly,
when applying for benefits, if all of the assets @rthe ill spouse’s name, they can be
transferred to the community spouse without penaitgnsferring assets between domestic
partners, however, will always result in a trangfenalty.

Right now, assume Jim and Judith are legally mauaied under the age of 65. John is the
breadwinner and most assets are in his name. ¢dastrophically hurt in a car accident and
requires 24 hour care. He could transfer all ofdsisets to Judith and become eligible for home
and community based services. John and Jerry dioave that option; the family would have to
impoverish itself to obtain services. Assume Joas been supporting Jerry for years and John
suddenly needs home health care. Would he be ftmuhdve been making transfers to Jerry
daily for the past five years?

3. Treatment of the homestead during life The homestead is excluded in determining
eligibility if it is owned and occupied by the inililual, the individual’s spouse, the
individual’'s disabled or dependent child, or a @lat grandchild of any age who resided
there for at least two years prior to institutionafion, in a caregiving capacity without
which the MA recipient would not have been ablegimain at home. Minn. Stat. §
256B.056.

Discussion:The homestead of an individual is an excludedtaste individual resides in
the home. If the individual moves to a long-termedacility, the homestead is excluded for the
first six months.This means it is not counted as an available ag3st.home is sacrosanct for
the spouse. Even if the home is titled in theplbuse’s name, the well spouse’s interest in the
home is protected for her life. This is not trnghe case of an unmarried couple. If for instance,
in Mary and Ellen’s case, the home were in Mar@sie and she needed to reside in a nursing
home, the home would have to be sold and Ellen avimgle her home of 25 years. The
homestead should be protected for the domestiograditring his or her lifetime.

4. Treatment of the homestead at the death of the ipouse. At the death of an individual
who has received Medical Assistance, the stateattdimpt to recover the cost of benefits
paid to the individual. Minn. Stat. 8§ 256B.15. Dhgithe individual’s life, a lien may be
placed on the individual's property in order toww®cpayment. Minn. Stat. § § 514.980-985.
A spouse’s rights in the homestead are protected frens and enforcement thereof during
the spouse’s lifetimdd.

Discussion: Jim and Judith are married and own their home int Jenancy. They
purchased their newest home in 2005. John helesmoves to a nursing home, and
Medical Assistance pays the cost of his care ferywar, or approximately $60,000. Judith may
reside in the home and may continue to residearhnttme for the rest of her life. She can sell
the home and pocket the proceeds - or purchasbarwime. Her interest in the home will not
be subject to a lien or to the threat of the stgdag to satisfy the lien during her life time. At
her death, the state will have a claim in the priyp® the extent of John’s legal interest in the
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property on the date of his death. Minn. St&t56B.15. The extent of the claim is currently on
appeal to the United States Supreme Couinte the Estate of Francis E. Bargs2 N.W.2d 52
(Minn. 2008). By order filed March 2, 2009, theSUSupreme Court granted the motion of the
Minnesota Commissioner of Human Services to inteeva the Court's consideration of the
petition of Mille Lacs County for Writ of Certioriain the Barg case. The Court also invited the
Acting U.S. Solicitor General to file a brief topress the views of the United States regarding
the County's petition. No timeline was set formigsion of the Solicitor General's brief.
Certiorari has not been granted, pending receifte@Solicitor General's brief and further
review of the petition. The County's petitioniled under the namleeo Vos, Director, Mille
Lacs County, Minnesota, Family Services and WelEspartment v. Michael F. Barg,

Personal Representative of the Estate of FrancBatg, Supreme Court Docket No. 08-603

John and Jerry have lived together for 25 yearsy furchased their most recent home in
2005. They own the home in Joint Tenancy. Johralsisoke and moves to a nursing home.
Jerry’s interest is not protected. The state mageh lien against the home and currently there
Jerry has no protection against the lien beingadi. At John’s death, Jerry will own the
property subject to a lien up to one half of thkugaof the home or the cost of Medical
Assistance provided by the State of Minnesota, er is less. He cannot sell the home and
purchase another home during his life time.

Legislation currently proposed to ameliorate thegpdrity is simply a good start. (See
Senate File Number 1208, posted on March 26, 200@)s bill passes, individuals who own
property in joint tenancy will not be forced frofmeir homes; however they may be forced to pay
off the lien during life — and not have the homadtéunds available to them to pay for their own
care later in life. The law should be changedrtiviole domestic partners with the same
protection in the homestead as spouses have.

5. Spousal Impoverishment lawsWhen a married individual of any age needs MA to
pay for the cost of nursing home care or is overape of 65 and needs home health
through the Elderly Waiver program, spousal impwsrenent rules apply to protect
the community spouse. In these situations, thenmec@nd asset eligibility rules
differ from those set forth above as follows.

1. Assets In addition to the $3,000 the individual applyifor MA may retain,
the community spouse is entitled te@nmunity spouse asset allowanaaf
half of the total available assets, with a minimom$31,094 and up to a
maximum of $109,560 (adjusted in July each yeaedhas the cost of living).

2. Spousal Income AllocationThe community spouse is allowedranimum
monthly income allowanceof at least $1,751 each month. It can be higher,
up to $2,739, depending upon the community spoustester costs. If the
community spouse’s income is less than the mininmgsuome allowance, she
is allocated some income from her spouse to brieigihcome up to this
amount. If her income exceeds the income allowaslee will not receive
any of her spouse’s income. In other words, irst&aher spouse paying all
excess income to the nursing home, some of thatmecmay be allocated to
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the community spouse — up to the minimum incomanadhce. (These figures
change in January and July each year). The contyngpouse is not required
to pay any of her income for the long-term caretsad the long-term care
spouse.

Discussion: Jim and Judith are married and Jim has always treebreadwinner. He
has income of $3,000 per month and Judith hascame as she is the homemaker and not yet
eligible for Social Security. Should Jim be indibnalized and need Medical Assistance to pay
the cost of his care, up to $2,739 of his inconelmallocated to Judith depending on her
needs. This is not available to John and Jerryy Jesuld be completely impoverished and
unable to maintain his home. Likewise, asseth®imarriage are combined so that the
community spouse may keep all exempt assets (time hone car, burial funds for both spouses,
a business interest t if it generates approprist@uats of income, etc.) and non-exempt assets
up to $109,560. This is not available for John denty.

RECOMMENDATION: The subcommittee recommends thatrdestic partners be afforded
the protections of the spousal impoverishment rules
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CHAPTER 3:
Probate and Trusts Subcommittee Report

Issues Relating to the Minnesota Probate Code drProbate Proceedings

The Probate Code is a set of laws relating to #regnal concerns of decedents, missing
persons, minors and incapacitated or incompetesbps. Chapters 524 and 525 focus on the
intent decedents may have in distribution of propeaffecting the distributions, guardianship
and conservatorship. The public policy generallipigive priority to a spouse in these matters.
In probate matters there are no assumptions oultiefa protect a surviving domestic partner.
In guardianship and conservatorship matters, meabottom of the list of persons having
priority to serve is a category described as “antagith whom the respondent has resided for
more than six months before the filing of the petif’ a category that may include a domestic
partner but is given seventh priority in a listsefven.

The inequities are pervasive throughout the prolaats. The Subcommittee chose to
prioritize the following issues that have dispainatpact on the lives of unmarried couples.
These items are generally all the more poignanalmsethey come up at a time of grief and loss,
the death of a partner, the loss of capacity.

1. “Heirs” and “Interested Persons.” For purposes of the probate code and issues mghatin
decedents, these terms are defined as follows:

“Heirs” means those persons, including the sung\spouse, who are entitled under the
statutes of intestate succession to the properdydsicedent. Minn. Stat. § 524.1-201(21)

“Interested person” includes heirs, devisees, obidspouses, creditors, beneficiaries
and any others having a property right in or clagainst the estate of a decedent, ward
or protected person which may be affected by tbhegmding. It also includes persons
having priority for appointment as personal repnésteve, and other fiduciaries
representing interested persons. The meaningelgiés to particular persons may vary
from time to time and must be determined accortiinpe particular purposes of, and
matter involved in, any proceeding. Minn. Stab2g8l.1-201(24)

Unmarried couples are not included in either debni Consider the impact of this omission:

a. Partners are not entitled to get notice of propaveeedings as notice is required only
for “any interested person.” Minn. Stat. § 524.1-401(a); Minn. Stat. 8 524.1-
403(3)(i); Minn. Stat. § 524.3-306 Orville and Aggnare unmarried but living
together as partners in their retirement yearsill®dies and his children initiate
probate proceedings without notifying Agnes. Ettesugh they cohabitated for 20
years, Agnes is entitled to none of Orville’s pndpe

b. A decedent’s intestate estate is considered tmp@art of his or her estate not
allowed by preferences in the code to the spouslestendants under the code, and
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not, of course, covered in a will.The intestate estate passes by intestate
succession to the decedent’s heirs’ Minn. Stat. § 524.2-101(a). Sor and Bee are
an unmarried couple. Sor dies without a will. Berot entitled to any of her
partner’s estate.

c. The shares of heirs other than a surviving spaudade, in this order, the decedent’s
descendents, if none, parents, if none, siblifigmne, nieces and nephews, if none,
grandparents, or aunts and uncles, or cousins afevbr degree, or other next of kin.
Minn. Stat. 8 524.2-108 blood relative of any degree takes above an unmaed
partner. An unmarried partner is not entitled to any intestate property. If there
are no heirs, of whatever degree, the estate pas#es state. Minn. Stat. § 524.2-
105 On its face, this law is fundamentally unfaiuhmarried couples who have
committed to one another. The unfairness is comged by the fact that many
decedents die estranged from their families becalisgection by the family
members for reasons including the decision towith a partner but not marry, or in
the case of a same sex couple, over issues oflgdruéty. Julio’s parents cut off all
contact with him when he comes out as a gay malio dies without making a will
or other provisions for his partner Miguel. Juliggarents take his entire probate
estate as his “heirs”. Miguel gets nothing.

RECOMMENDATION: The Subcommittee recommends thabrdestic partner be added to
the definitions of “heir” and “interested personsto give parity status to surviving partners.

2. Public policy favors protective and preferential treatment for a spouse.“Spouse” is not
defined in the probate code. “"Marriage,’ as liates to a transfer by the decedent during
marriage, means any marriage of the decedent tdetbedent’s surviving spouse.” Minn.
Stat. 8§ 524.2-201(3) [This raises an interestimgstjon about whether same-sex couples
who have married under the laws of states thatpenmit such marriages might boot-strap
themselves into the code’s provisions for survivdpguses.] One does not have to have
been a “good” spouse, or caring or hard workingaahful or meet any other peg of societal
approval to be entitled to the protections of thabate code. One merely needs to be the
“surviving” spouse. No amount of devotion or lémgf relationship earns an unmarried
partner a single protection.

a. A surviving spouse is entitled to an elective shadrthe estateven if the decedent
disinherited the spouse by executing a will that d=s not include the spouse.
Minn. Stat. § 524.2-202. In these cases, the duralf the marriage does come into
play. A marriage that is only one year old wouitl entitle the surviving spouse 3%
of the augmented estate; a marriage of 15 yearsooe entitled the surviving spouse
to take 50%, in a “disinherited” situation. Parteay have shared their lives for 50
years but there is no elective share for a surgiypartner.

b. “If there is a surviving spousthe homestead...descends free from any
testamentary or other disposition of it...if there isno surviving descendant of
decedent, to the spouser if there are surviving descendants of deced¢nthe
spouse for the term of the spouse’s natural lifeMihn. Stat. § 524.2-402. Thus
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even if there are children, the surviving spouds gdife estate in the homestead.
The homestead is not protected in any manner parimer who is not already on the
title to the property. Judy and Jean are partndusly already owned the home before
Jean moved in. They do not add Jean to the tifepare estate planning
documents. Judy dies. Judy’s brothers - her sekne - get the house.

c. Thesurviving spouse is entitled to $10,000 of propertffurniture, appliances,
personal effects) and an automobile of any valuén addition to the homestead.
Minn. Stat. § 524.2-403(a) Again, a surviving partgets nothing.

d. A surviving spouse is entitled to a family allowancef up to $1,500 a month
during administration of the estate (up to a yean insolvent estate and 18 months
in a solvent estate). Minn. Stat. § 524.2-404(auAviving partner gets no allowance.

RECOMMENDATION: The Subcommittee recommends thairgving domestic partners be
afforded the same protections and preferential thegnts as surviving spouses.

3. Uniform Guardianship and Protective Proceeding#\ct. When an individual lacks
capacity to make or communicate responsible dewsio his or her personal matters, and has
demonstrated an inability to meet basic medicat,daod, clothing, shelter or safety needs, the
court may find them to be an “incapacitated persand appoint a guardian and/or conservator.
Minn. Stat. 524.5-102, subd.6 (definition of incejpated person). Minnesota law, as it relates
to guardianship and conservatorship, was overhanl2d03. At that time, for the purposes of
this Act, the definition of the term “interestedrpen” was expanded to include “an adult person
who has lived with a ward, protected person, gpoadent for a period of more than six
months.” While the newer definition affords sometpctions to partners, they are minimal.

a. If the incapacitated person did not execute a healte directive naming someone
else, a spouse has priority to be appointed thedgaraof the person. This priority is
followed by an adult child, a parent, and then dnltawith whom the incapacitated
person has resided for more than six months. direfgen ahead of the adult co-
habitant are persons nominated in the wills of de@sed spouses and deceased
parents. Minn. Stat. § 524.5-309(a)

b. A spouse has priority to be appointed conservdttiteestate, followed by an adult
child, then parent of the person found to be incagted. Last in priority is “an adult
with whom the respondent has resided for more silamonths before the filing of
the petition.” Minn. Stat. § 524.5-413(a). Furtnere,a spouse, adult child or
parent “may designate in writing a substitute to seve instead and thereby
transfer the priority to the substitute.” Minn. Stat. 8 524.5-413(b)

RECOMMENDATION: The Subcommittee recommends thatrdestic partners be afforded

the same priority as spouse for the purpose of dappuent as guardian and/or conservator of
an incapacitated or incompetent partner.
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4. Anatomical Gifts. Unless a decedent indicated during lifetime treabr she did not want to
be an organ donor, any member of the following sgas in strict priority, may make an
anatomical gift. The priority is spouse, adult smndaughter, either parent, adult sibling,
grandparent or health care agent or proxy undedid iving will. A partner has no authority

to make an anatomical gift if the partner has not lkeen named in a health care directive or
similar document. Partners Thor and John had discussed their giless to be organ donors
many times but neither had ever put their wish imtting. Thor died. John has no standing to
consent to an anatomical gift on Thor’s behalf.nMiStat§ 525.9212

RECOMMENDATION: The Subcommittee recommends thatndestic partners be afforded
the same priority as spouse for the purpose of anigg to anatomical gifts.

I. Issues Relating to Trusts

There are no trust issues that rise to the levehpbrtance of the Medical Assistance
homestead problem or the failure of the intestaautes to include unmarried couples. In
addition, some of the issues that arise regardurgdd are primarily tax issues that would be
addressed automatically if the tax laws were changenclude unmarried couples.

Therefore in the Subcommittee’s opinion any issiescribed below would be of a lower
priority than the issues in the other areas beswgewed by our Subcommittee (see below).

The following is a description of statutes govegnirusts that have a differential impact on
unmarried couples.

1. Minn. Stat. 8501B.07. Purchase money resulting trust. If a spouse fheypurchase
price on an asset and the asset is put in the n&the other spouse, a gift is presumed.
If the same transaction takes place with an unedrouple a purchase money resulting
trust is presumed to be created, unless the pensiing the purchase payment manifests
a contrary intention.

Discussion: This is problematic because it could frustrageititentions of unmarried
couples. For example if one party puts in allh&f money to buy a house which is titled in the
name of both parties, the funds might later be aekto be held in trust for the party providing
the funds if the transaction is revisited if theti@s end their domestic partner relationship,oor f
tax purposes in the event of the death of oneeptrties.

2. Minn. Stat. 8 501B.86If a married person wishes to reject an inheciaiis or her
spouse must consent in order for the disclaiméetbinding against the spouse. An
unmarried partner does not have the same protection

Discussion: For couples who work well together this would heta problem, and could
allow them to avoid some of the technicalities istthimers. For some individuals they could
lose out on assets the partner might disclaimthmufact that a partner has no inherent rights to
their partner’s assets renders this a non issoeeXample, consider partners Mary and Jane. If
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Mary is entitled to an inheritance and disclaimshereby letting it pass to Mary’s siblings, Jane
really does not lose anything, because even if Mapgepted the inheritance Jane would have no
rights to it as an unmarried partner.

3. Minn. Stat. 8 501B.89The formation of a special needs trust requinas meither the
beneficiary nor their spouse fund the trust. Thmamied partner of a special needs trust
beneficiary can be the settlor.

Discussion: This gives unmarried couples a planning oppotywspouses do not have.

4. Minn. Stat. 8 501B.895Revocable trusts formed after July 2005 with sk the
benefit of an individual or their spouse are revsedor the purpose of determining
eligibility for long-term care assistance. The 8tdbes not have the same power to reach
trusts established by, or for the benefit of, amarried partner, even if the couple is
living together as a single economic unit.

Discussion: This gives unmarried couples a planning oppotywspouses do not have.

5. Minn. Stat. 8 501B.90If a trust authorizes or directs a benefit tpause who then
divorces, it is presumed that the trust will nogenprovide such assets to the spouse; if
provisions are revoked solely by this section, tthexy are revived by remarriage of the
same parties. The same is not true for an unmacaagle.

Discussion Unmarried couples have to update their documehen a relationship
ends.

6. Minn. Stat. 8§ 524.3-916Provides for exclusion of property passing taising
spouse in trust for the purpose of certain taxbgs. Same is not true if a trust is
established for an unmarried partner.

Discussion: This is a tax issue/corollary.

7. Minn. Stat. 8 525.528A trustee of a decedent has a duty to be faelacting assets to
pass to the surviving spouse to satisfy a bequésarmsfer within the meaning of the
marital deduction provisions of section 2056 of theted States Internal Revenue Code.
A surviving unmarried partner does not have theesprotection.

Discussion: This is a tax issue/corollary.

8. Minn. Stat. § 529.051t is presumed that if a husband and wife aré beneficiaries of
a custodial trust, there is survivorship. An unnearipartner does not benefit the same
presumption.

Discussion: This is another default protection of the rigbtspouses to succeed to one
another’s property.
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9. Minn. Stat. § 529.12 A “member of beneficiary’s family,” defined in Min. Stat. §
529.10 to include a spouse, can petition to renaosestodial trustee for cause, to furnish
security for performance of duties, or to providlees relief. An unmarried partner does
not have access to these remedies.

Discussion: There are limited circumstances where this woudcte a problem, but in
those limited circumstances it would be a real Sl This would be very problematic
if the trustee was biased against the partners wbuld be very problematic if the
beneficiary had a legal family member serving gsiardian or conservator (because the
beneficiary didn’'t have a legal document naminggagner in that capacity) and the
guardian or conservator also was biased againgatieer
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CHAPTER 4:
Labor and Employment Subcommittee Report

The Labor and Employment Subcommittee of the MSBAdrried Couples Task Force
reviewed the differences in the legal rights arnatgmtions available to unmarried couples as
compared to married couples under Minnesota laW aiiocus on disparities that exist in labor
and employment laws. The Subcommittee has detedhthrat the most significant disparity in
Minnesota labor and employment law is a failurerovide unmarried employees in domestic
partner relationships with the same earned emplayimenefits that are provided to employees
who are married.

The Subcommittee is pleased to report, howevet ttieaMinnesota State Legislature, in
its 86th legislative session (2009-2010), is comsid) proposed legislation that requires state
employers to provide employee health, dental, dadrisurance benefits to the domestic
partners of unmarried state employees if such ltereee made available to the spouses of
married state employees. Under the proposed #&igis| a “domestic partner” is defined as
follows:

43A.02, Subd. 18@omestic partner.“Domestic partner” means a person who
has entered into a committed interdependent relstiip with another adult,
where the partners: (1) are responsible for edfotr's basic common welfare;
(2) share a common residence and intend to dodsdiiitely; (3) are not related
by blood or adoption to an extent that would prahitarriage in this state; and
(4) are legally competent and qualified to entéw @ contract.

For purposes of this subdivision, domestic partneag share a common
residence, even if they do not each have a leglal to possess the residence or
one or both domestic partners possess additioabpreperty.

If one domestic partner temporarily leaves the commesidence with the
intention to return, the domestic partners contittughare a common residence
for the purposes of this subdivision.

H.F. No. 1219 and S.F. No. 1153, as introducedh 86gislative Session (2009-2010).

The Subcommittee supports the proposed legislaimhrecommends its full adoption by
the State Legislature and immediate enactmentdythvernor. The provision by state
employers of these employment benefits to both iehemployees and unmarried employees in
domestic partner relationships addresses myriadlssmed economic purposes, including (1)
increased success in attracting and recruitingifigchand highly-skilled workers due to an
expanded potential candidate pool; (2) increasthtien of existing employees through the
elimination of voluntary employee separations dua tack of available benefits; (3) increased
employee productivity as a result of decreased @oanstress; and (4) easy adaptation to the
changing needs of state employees by expandingrexeamployment benefits programs while
ensuring fairness and equality in the workplace.

State employees who are unmarried but are in dienEatner relationships perform the
same duties and bear the same responsibilities asdied state employees. State employees
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who are unmarried but in domestic partner relabgspay the same union dues, pay the same
health insurance co-payments and deductibles, ahke the same retirement contributions as do
married state employees. The currently proposgidl&ion properly provides state employees
who are unmarried but in domestic partner relatigrswith the same recognition and benefits
that their married counterparts presently enjoy.

While the Subcommittee wholly embraces the impurésand significance of the
proposed employment benefits legislation curreatigier consideration, the Subcommittee
believes that it does not go far enough to eraditta disparities that presently exist in
Minnesota’s labor and employment laws. To that, ¢éimel Subcommittee identifies the following
additional areas in the law where disparities éxadt can be lessened by the addition of the
same “domestic partner” language currently undesicteration: (1) allowing unmarried
employees with domestic partners to use vacatioa to pay for expenses due to a partner’s
iliness; (2) allowing unmarried employees with dathepartners to take time off work to attend
criminal proceedings related to the crime if thertner is the victim of a heinous crime; (3)
allowing domestic partners of unmarried Minnesotgkyees to participate in statewide
insurance programs designed to provide employat®hgible individuals with a large pool for
insurance purchasing; and (4) allowing unmarrieglegees with domestic partners to have
standing to sue if a domestic partner is injure#ibed on the job.

l. Use of Vacation Time to Pay for Partner’s llines

Similar to married persons, unmarried persons mradgted relationships purchase
homes, raise children, support elderly parents t@egs and are productive employees. At
present, Minn. Stat. 8§ 43A.181 allows a married service employee the right to use his/her
unused vacation benefit for illness in his/her fgtilefined as the employee, spouse or
dependent), however an unmarried employee in daslgncommitted relationship cannot use
the unused vacation benefit in the same fashioa.di$parate result is that unmarried
employees, who have similarly earned the vacatemefits, are further stressed by the financial
burdens of illness and/or injury. Currently, thejarity of Minnesota’s Fortune 500 companies
offer domestic partner benefits to their employieekiding 3M, Best Buy, General Mills, Target
Corporation and UnitedHealth. A modification to MirStat. 8 43A.181 would assist civil
employers to be able to effectively “recruit, sélaed develop an effective, productive and
responsive work force representative of the labarket’® andmake equitable the ability of all
civil service employees to realize benefits earned.

The Subcommittee’s intent is not to create a sppomection or benefit for unmarried
couples, but that the proposed maodification witlagnize the unmarried employee’s earned
benefit and allow equal protection under the lamioth married employees and unmarried
employees in committed domestic partner relatiqrshi

2 Minn. Stat. § 43A.01, Policies.
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Proposed Statutory Changes:

The Subcommittee proposes to amend Minn. StatA8183 Unreimbursed Medical
Costs Vacation Donation Program, Subd. 3. Use obaat assets, as follows:

Expenditures from the account established by sudidiv2 may be made to pay
unreimbursed medical expenses when the total sktkeapenses is at least
$10,000 and the expenses are incurred because iihétss of or injury to a state
employeeor the employee’s spouse domestic partneqr the_ employee’s
dependent. Up to 40 percent of the funds donated iadividual employee’s
account may be used to pay for housing and tratespmr accessibility costs
required by the employee who suffered an injuryy Atoney remaining after all
of the expenses incurred by the employee namedrtefih from a donation have
been paid may be transferred to a general poolcdhmmnissioner may use the
pool to pay unreimbursed medical expenses for @natiate employee named to
benefit from donated vacation time but whose unbeirsed expenses exceed the
monetary value of the donated time.

Il.  Time Off to Attend Criminal Proceedings®

Similar to married couples, unmarried couples imgotted relationships depend on each
other during periods of distress. At present, Miatat. § 611A.036 allows a married employee
of a Minnesota private or public employer the rigghtake a reasonable amount of time off work
if a member of his/her family (defined as the sgoosimmediate family member) is a victim of
a violent crime to attend criminal proceedingstetlao the victim’s case. However, an
unmarried employee in a similarly committed relasibip cannot. The disparate result is that
unmarried employees, who have similar concerngi®wictim, are not able to be present and
supportive of the victim, which results in incredstress for the employee and increased stress
for the victim of the violent crime. Further, if¢ unmarried victim has less support at the
criminal proceedings, the victim may be less inatitio assist in the prosecution of the crime.

Proposed Statutory Changes:

The Subcommittee proposes to amend Minn. Stat18&B6 Prohibition Against
Employer Retaliation, Subd. 2, Victim’s spouse mmediate family members, as follows:

An employer must allow a victim of a violent crinas well as the victim’s
spousenr domestic partnegr immediate family members, reasonable time off
from work to attend criminal proceedings relatedh® victim’s case.

lll.  Unmarried Employees’ Participation in Statewide Insurance Program

Minnesota Statute 8 43A.317 provides for the copatif a statewide insurance program
for eligible Minnesota employers offering them #dvantage of a large pool for insurance
purchasing in an effort to advance the welfare afridsota citizens. Minnesota’s workforce is

® This statute is also addressed below by the Cahtiaw subcommittee report.
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comprised of both married and unmarried individugdsd the employment benefits available
under Minn. Stat. 8 43A.317 are presently limiteactrrent or retired employees and their
spouses, dependent children and dependent gratiekehibnd employees’ surviving spouses,
dependent children and dependent grandchildrenrwediin circumstances. The exclusion of
unmarried partners of employees in domestic parglationships from participation in a
statewide insurance program unfairly deprives uniedemployees of equal access to
employment benefits that are received by marriedleyees despite the fact that these
unmarried employees perform the same duties andeaame responsibilities as their married
employee counterparts. The disparate result tautlvaarried employees are burdened with
additional financial stress and responsibility assted with providing health, dental, and life
insurance benefits for their families.

Moreover, similar to the state’s public employeds Minnesota employers engaged in
business or public service will benefit from theysion of employment benefits to both married
employees and unmarried employees in domesticqrardhationships through increased success
in recruiting and retention of employees, increas@gloyee productivity due to a reduction in
employee stress regarding financial burdens agsacwath the provision of health care and
insurance benefits to their families, and easy &diim of existing benefits programs to ensure
fairness and equality in the workplace.

Proposed Statutory Changes:

The Subcommittee proposes to amend Minn. Stat §313FAMinnesota Employees
Insurance Program, subdivisions 5(e) and 6(c) ksxs:

Subd. 5 Employer Eligibility. (a) ... (e) Private Employer. A private employer
is not eligible for coverage unless it has two arereligible employees in the
state of Minnesota. If an employer has only twgilkle employees and one is
the spouse, domestic partnehjld, sibling, parent or grandparent of the other
the employer must be a Minnesota domiciled emplayer have paid Social
Security or self employment tax on behalf of bdtbilele employees.

Subd. 6. Individual eligibility.

(@) ... (c) Other individuals. An employer may elextover under its plan:

(1) the spouse or domestic partner, dependentrehildnd dependent grandchildren of a
covered employee;

(2) a retiree who is eligible to receive a pensioannuity from the employer and a
covered retiree’s spouse or domestic partner, aredwetiree’s dependent children, and
a covered retiree’s dependent grandchildren;

(3) the surviving spouse or domestic partner, déeenchildren, and dependent
grandchildren of a deceased employee or retirékeispouse, domestic partner, or
grandchildren were covered at the time of the death
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IV.  Standing to Sue if a Domestic Partner is Injurel or Killed on the Job

Minnesota Statutes 88 219.77 and 219.82 providespbuse, children, parents and next
of kin?, in that order, standing to sue an employer wherates a common carrier if the
employee suffers injury or death while engagedhat employment. Minnesota’s workforce is
comprised of both married and unmarried individugét an unmarried domestic partner of an
employee who is harmed would at best, stand indatend children, parents and siblings rather
than be given the recognition the domestic pardieserves. At worst, the domestic partner
would have no standing even if no “next of kin” &®id. The current status and nebulous
definition of “next of kin” would leave domestic fpaers at the mercy of the judicial system as
to whether the domestic partner could have stanmisgie for wrongful death.Continuing this
ambiguity does not support judicial economy or iéMdinnesotans’ varying family structures.

Proposed Statutory Changes:

The Subcommittee proposes to amend the interreldiead. Stat. 8§ 219.77 and 219.82,
which involve common carriers and the rights totddeenefits of the employee.

Minn. Stat. 8§ 219.77, Railroad Employer Liability.
A company, person, or corporation, owning or opegais a commaon carrier or
otherwise a steam railroad or railway in the statéable in damages to an
employee suffering injury while engaged in that égment; or, in case of death
of the employee, to the personal representativehibenefit of the surviving
spouse oand-childrerdomestic partnesf the employee and the children of the
employeeand if none, then to the employee's parents; andné, then to the
next of kin dependent upon the employee, for injurgeath resulting in whole
or in part from the negligence of the officers, sgeor employees of the
employer, or by reason of a defect or insufficieircits cars, engines,
appliances, machinery, track, roadbed, works, hedtarves, or other equipment
due to the employer's negligence.

Minn. Stat. § 219.82, Survival of Right of Action.

A right of action given by sections 219.77 to 2B9t8 a person suffering injury
survives to the personal representative for thetiteof the surviving spouse or
and-childrerdomestic partner

* “Next of kin” has been defined by one Minnesotste as the “nearest proper relative.” (Minn. S§a182.6545)
“Nearest proper relative” has been defined by aothinnesota statute as “in the order listed: th&égnt's
spouse, parent, adult child, or adult sibling.” (i Stat. § 253B.03, subdivision 6, paragraph Hjjever,
Minn. Stat. § 219.77 refers to the last possibisq@eto have standing as “next of kin dependenhupe
employee,” which makes it unclear whether a depeinsibling, aunt or even domestic partner wouldnotuded.

® The Minnesota State Legislature is also currertlysidering this issue during the"8Bession via H.F. No. 1494
and S.F. No. 341, which would give a surviving dstiepartner standing to sue for wrongful death ather state
tort claims.
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and children of the employee; and if none, thethefemployee's parents; and if
none, then of the next of kin dependent upon thel@yee, but in such cases
there shall be only one recovery for the same ynjur

V. Conclusion

In Conclusion, the Subcommittee commends the cueféorts of the State Legislature
in addressing and working to rectify the dispasitileat exist in the law’s provision of
employment benefits to married employees and unetaemployees in domestic partner
relationships. However, the Subcommittee recognilzat the legislation described above as
H.F. No. 1219 and S.F. No. 1153 has a weaknes$mtrthiere is no proof required for two
persons who claim to be in a domestic partnership.

If the currently proposed legislation does not passhis or similar grounds, the
Subcommittee suggests the implementation of a feoneal domestic partnership
documentation requirement that would serve asradbrecognition of the domestic partnership
in the eyes of the law. Such a documentatioregsystould include the submission of an
affidavit sworn to by both members of the domeptdnership and delineating the factors set
forth in the currently pending legislation. The Salmmittee believes that the specific contours
and requirements of any such formal documentatystem, including whether such
documentation would be produced at an employeal loicstate level, is subject to further study
given the relationship and impact such a systemdvoave on other state laws. The
Subcommittee does, however, promote the ideaktldaimestic partner employee should not be
subject to a level of scrutiny beyond that of amearemployee, nor continued denial of those
rights already afforded spouses.
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CHAPTER 5:
Real Property Subcommittee Report

Unmarried couples, opposite or same sex, encoah&tlenges not encountered by
married couples when owning and/or residing in peaperty during the course of their
relationships. There are unique reasons for wtgnamitted couple has either chosen to marry
or not marry. In the case of same sex couplesdaheyrohibited from marriage. Regardless of
the reasoning and rationale behind a couple mainaian “unmarried” status, unmarried
couples are effectively treated differently undemy of our current Minnesota statutes that
address these interests. Common law conceptgiot tenancy” have been modified in some
instances by statute that results in clear inedoitynmarried couples. If the purpose of
Minnesota law is to move toward justice and faisn@sindividuals regardless of their status,
then change is warranted in the language of thatetaexamined by the Real Property
Subcommittee so that discriminatory results basedlp on an individual’'s marital status are
not allowed to continue.

The Real Property Subcommittee met and examimedrder of Minnesota Statutes
which result in disparate treatment in real propewnership based upon a person’s marital
status. For the purposes of this report, the subtittee focused on problem areas identified in
an unmarried couple’s ownership of real propertypint tenancy in these three areas: 1) where
there is a dissolution of their relationship arfegat develops over their respective ownership
interests when there may have been a disparitgntributions (Minn. Stat. 8 558); 2) unfair
outcomes for unmarried couples who owned real ptgpe joint tenancy where there had been
a statutory modification of the common law undenMiStat. § 256B.15; and 3) problems
associated with a non-fee title owner attemptingrtuect his or her financial or equitable
contributions to real property.

l. Partition Statute

Minnesota Chapter 558 outlines the procedure dntitppning of real property. This
Chapter is oftentimes used as a tool for unmac@gles to address their respective ownership
interests in real property where the parties ovenréal property in joint tenancy but dispute how
much each has contributed to the maintenance apebueament of the real property. In the
context of marital relationships, statutes reldtethe dissolution of the marital relationship
presume equal ownership of the homestead at a ipdimie going forward from the date of the
marriage to the date of dissolution, with the opyaity for one of the spouses to claim a
nonmarital interest in the real property. Thereassuch protection for unmarried couples. This
can spawn costly litigation with unpredictable fdesuas there is little or no legislative guidance
on how to evaluate such claims.

Proposed Statutory Changes:

The Subcommittee recommends a revision in Ch&a@that clearly establishes that a
property owned in joint tenancy carries with ieduttable presumption of equal ownership
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starting at the time of the creation of the jogmiancy’ The following amendment is proposed
to Minn. Stat. § 558.01:

558.01 Partition, Sale; Determination of Right#ho May Bring Action

When two or more persons are interested, as jemnarits or as tenants in common, in real
property in which one or more of them have an esthtnheritance or for life or for years, an
action may be brought by one or more of such peragainst the others for a partition thereof
according to their respective rights and intereftbie parties interested therein, or for a
declaration of ownership rights in the real propevithout saleor for a_partition andale of
suehthe property, or a part thereof, if it appears thpadition without saleannot be had
without great prejudice to the owners. Where twmore persons own property in joint
tenancy, they shall be a rebuttable presumptionthiey each own an equal interest in the
property irrespective of unequal contributionshat time of the creation of the joint tenancy.

Il. Medical Assistance Liens as related to Joint Teancy

The medical assistance lien statutes are primsuibyect to examination by the probate
and estate planning subcommittee, however, theregkerty subcommittee deemed it important
to weigh in on that part of Minn. Stat. 8§ 256B.Which deviates from traditional common law
concepts of joint tenancy and results in blatastriininatory results premised solely on the
basis of marital status, as well as an uncongtitatiresults as suggested by Torgelson v. Real
Property 749 N.W.2d 24 (Minn. 2008).

With the goal of equality, fairness and constitnébty, the subcommittee recommends
that the unfairness to unmarried couples be elitathaor language of the statute modified to
reflect the same treatment of individuals unrelatetheir marital status and recommend
adoption of the bill currently supported by Proj&s and attached hereto as Attachment No. 1.

1. Inchoate-Like Protections

Unmarried couples are often in the position wheogily one is the fee title owner over a
number of years, but they both have made finamoatributions toward a homestead’s
acquisition or improvement or both, or have madequal sweat contribution, with the intent
that they both in some way would recover their eetipe investments in the event their
relationship ended; but they never got around itingranything down. Without a written
agreement memorializing their understandings amelesmgents, an individual not in title must
engage constructive trust litigation to prove thiator her investment of money and labor is
reflected in the homestead'’s value and be proteamedeturned to him or her. In a marital

® Wisconsin’s statutes on the characteristics oftjlsnancy has codified the following: Charactecisti joint tenancy.
700.17(2)(a): (a) Each of 2 or more joint tenarats Arequal interest in the whole property for the duvatof the tenancy,
irrespective of unequal contributions at its creati On the death of one of 2 joint tenarik& survivor becomes the sole
owners; on the death of one of 3 or more jointésehe survivors are joint tenants of the erititerest. If a survivor disclaims
under s. 854.13(2)(b), the joint tenancy is sevaredf the date of death with respect to the diseld interest. [Emphasis
Added]

’ Since the Subcommittee met, the attached bill kas Isignificantly revised by the active amendmeatgss on-going in the
Minnesota House and Senate, but the Subcommittegugiports the spirit and intention of the attanent.
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context, this type of property interest arisingnfirthe marital relationship is protected by statutes
which require spouses as a practical matter to sigthon any conveyance of real property
owned during the course of their marriage, regasitd when the property was acquired. Minn.
Stat. § 507.02.

In some instances, it may be that a couple andVandividual truly desire that the fee
title ownership remain solely in the name of onespe with no possibility of claims by another
occupant. In other cases, there may be a feaatbabveyance may trigger a ‘due on sale’
clause in a mortgage. The subcommittee believasathesolution to these problems may lie in
the execution and recording of a simple statemetitying third parties and fee title owners of
potential claims.

Proposed Statutory Changes:

The subcommittee suggests the adoption of a neut@ity provision for abstract
property which tracks the language of the existidgerse claims statute set forth in the Torrens
statutes. See Attachment No. 2.

IV.  Conclusion and Examples

The foregoing changes are intended to make additionls available to unmarried
couples to prevent the inequitable results suchasase of “Sue” and “Barb.” Sue and Barb
had been residing together for over 10 years iaraehowned in fee title by Sue. Barb had three
minor children from a previous marriage who residatth them in their home. While Barb had
made financial contributions to the maintenanctheir domestic life together, such as paying
utility bills, buying groceries, making car paymeiind insurance payments on cars held jointly,
Sue used her income to make the monthly mortgagagat and made no contribution to the
other expenses of maintaining the home. The oglakiip deteriorated and Sue told Barb she had
to move out immediately with her children. On &ddinnesota winter night, Sue changed the
locks on Barb and her minor children and took tbsion that despite the 10-year relationship,
Sue had no legal or equitable interest in the hanteshould get nothing.

Or the case of “Dan” and “Tom” where they ownedrtheme in joint tenancy, but Tom
made three times the income of Dan and had encedifagn to take time off to take care of
their newly adopted child for five years until tbield was ready for school. While Dan could
not make equal financial contributions, he did jlewvsweat equity improvements to the home in
the form of remodeling projects, landscape projaats doing many of the domestic tasks that
supported Tom in his business success. At thegtitir relationship, Tom discounted Dan’s
domestic contributions in caring for their childdatme sweat equity contributions Dan had made
that increased the value of their home.
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CHAPTER 6
Insurance Subcommittee Report

Insureds are individuals that are entitled to béseff or coverage under an insurance
policy. The kind(s) of benefits or coverage avalgadepends upon the kind of claim that the
insured makes. For example, an insured may makengowners’ insurance claim for storm
damage to her house. Or, an insured may seekagwdrom his car insurer if he is sued by
someone as the result of a car accident that heirwatved in. But an insured may receive
benefits or be entitled to coverage only if he loe s an “insured” under the particular policy
that is at issue.

The terms and definitions of any given insurancécpogovern whether a particular
individual is entitled to the policy’s benefits. nd insurance policies must provide at least as
much coverage as Minnesota law requires. (An ersaray provide more coverage than is
required by statute.)

The definition of “insured” differs from statute statute. And the definition of “insured”
differs from policy to policy. (At the very leasthe policy’'s definition of “insured” must
conform to the respective statute’s minimum requaets.) Undoubtedly, each statute’s and
each policy’s definition of “insured” includes timamed insured on the policy. A statute and/or
policy may then go on to provide that in additionthie named insured on the policy, “insured”
also includes a “relative living in the househokltid/or a “spouse”. Then, the statute and/or
insurance policy may very well define “relativeitig in the household” and/or “spouse” as “a
person living in the household of the named insusmed related to such person by blood,
marriage or adoption”. This definition of “relag¢iViving in the household” and/or “spouse” does
not — in and of itself - provide coverage to bottimarried individuals who live together in the
same household.

One example of how a Minnesota statute does notigegdbenefits to both unmarried
individuals who live together in the same househsldontained in Minnesota’s No-Fault Act.
Minn. Stat. 88 65B.41 — 65B.71 comprises the MiotedNo-Fault Automobile Insurance Act.
(Like all insurance statutes, this No-Fault Actuiegs insurers to comply with the requirements
of the statute. Again, insurers may provide mareecage than is required by Minnesota law.)
The No-Fault Act — and the respective no-fault rasge policy endorsements - provide that an
insured is entitled to make a claim for no-faulinéits for injuries that arise out of the
maintenance or use of a motor vehicle. (Also, pe@ns are entitled to no-fault benefits if
struck by a motorcycle.) An insured may claim ncatliexpense benefits for medical treatment
that is reasonable, necessary, and related tocthideat; wage loss benefits for wage loss that
results from the insured’s inability to work; andsential services benefits that the insured
reasonably incurs in getting normal and neededtsutesservices in place of those the injured
person would have performed for the direct berwdfitimself and his household.

The No-Fault Act defines “insured” as follows:
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Subd. 5. Insured. “Insured” means an insured uadaan of reparation security
as provided by sections 65B.4d 65B.71 including the named insured and the
following persons not identified by name as an reduwhile (a) residing in the
same household with the named insured and (b)deoitified by name in any
other contract for a plan of reparation securitynptying with sections 65B.4tb
65B.71as an insured:

(1) a spouse,
(2) other relative of a named insured, or

(3) a minor in the custody of a named insured ax oflative residing in the same
household with a named insured.

A person resides in the same household with theedamsured if that person's
home is usually in the same family unit, even thHougmporarily living
elsewhere.

If a no-fault insurance policy endorsement providee minimum coverage per
Minnesota law, then both unmarried individuals Wilve together in the same household would
not receive the same coverage. However, some tracefault insurance policy endorsements
appear to contain additional coverage in order tovide coverage for both unmarried
individuals who live together in the same householdhe typical no-fault policy provides no-
fault benefits to an “eligible injured person”. @wding to this policy, an “eligible injured
person” includes the named insured on the policy oelative. “Relative” is defined as “the
spouse or any person living in the household ofnidm@ed insured and related to such person by
blood, marriage or adoption”. This language waudd include both unmarried individuals who
live together in the same household. However,caneno-fault insurance policy endorsement
further defines “eligible injured person” as “anther person who sustains bodily injury while
occupying, or while a pedestrian as a result ch@sident involving the insured motor vehicle”.
This additional subsection to the definition ofigdble injured person” provides coverage and
benefits to both unmarried individuals who liveeter in the same household.

The standard homeowners policy will not provideverage to both unmarried
individuals who live together in the same househaldhe same way it would for a married
couple. Pursuant to the standard homeowners padiiey insurer will pay “compensatory
damages for which any insured is legally liableduse of bodily injury or property damage
caused by an occurrence”. The policy defines ‘fieduias “you” (the named insured), as well as
the named insured’s relatives and “any other pewwer the age of 21 in [the named insured’s]
care of in the care of [the named insured’s] redidelatives”. The policy does not define the
word “relative”.

Example A and B are an unmarried couple living togetimethieir home. A secures
the homeowners policy and names herself as the chamsared. B takes
care of the maintenance around the house and wasl@ewith a ladder
and tools. Neighbor comes over to the property stegs on the tools,
thereby terribly injuring himself. Neighbor sues Blaiming that B
negligently left the tools laying about. B asks itisurer to defend him.
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The insurer denies coverage, saying that there omerage because B is
not an insured pursuant to the terms of the polidpwever, had A and B
been married at the time of the accident, therelavbave been coverage.

Other kinds of insurance policies that may notudel coverage to both unmarried individuals
who live together in the same household in the samgit would for a married couple are as
follows.

LIFE INSURANCE

Minn. Stat. § 576.121

Minn. Stat. § 576.122

Minn. Stat. 8 61A.12, subd. 2
Minn. Stat. 8 61A.12, subd. 4
Minn. Stat. 8 61A.24

Il. HEALTH / EMPLOYMENT — PROVIDED / GROUP HEALTHNISURANCE

Minn. Stat. 8 60A.082
Minn. Stat. 8 61A.092
Minn. Stat. 8 62A.03
Minn. Stat. 8 62A.10
Minn. Stat. 8 62A.146
Minn. Stat. 8 62A.17
Minn. Stat. 8 62A.20
Minn. Stat. 8 62A.21
Minn. Stat. § 62C.142
Minn. Stat. 8§ 62D.101
Minn. Stat. § 62D.105
Minn. Stat. 8 62E.04
Minn. Stat. § 62L.02
Minn. Stat. § 62L.03
Minn. Stat. § 62L.04
Minn. Stat. 8 62L.045
Minn. Stat. § 62L.05
Minn. Stat. 8 62L.056
Minn. Stat. § 62L.08
Minn. Stat. § 62L.12
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MISCELLANEQOUS

Minn. Stat. § 47.016
Minn. Stat. 8 60K.42
Minn. Stat. § 64B.39
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CHAPTER 7:
Tax Law Subcommittee Report

The Tax Law Subcommittee of the MSBA Task Forcetlo@ Rights of Unmarried
Couples reviewed the differences in the legal gganhd protections available to unmarried
couples as compared to married couples under Mataetax law. The Subcommittee
recognized that related-parties provisions of tkdefal tax system foster inequitable tax
treatment between married and unmarried coupleShe Internal Revenue Code contains
countless favorable rules applicable to the taxatb persons related by marriage. Because
Minnesota’s tax system adopts the federal defimibb marriage and mimics the federal related-
parties provisions unmarried couples are subjeahtavorable tax treatment.

The Subcommittee determined that equitable taxtnvewat is possible if Minnesota
redefines related-parties, recognizing the relatigm of an unmarried couple. This approach has
met with success in states that have legalized s@xenarriage or have enacted civil unions. In
essence, the creation of such a related-partiegspra will allow an unmarried couple to elect a
tax filing status that is equitable to the taxigistatus of a married couple.

The Subcommittee identified three areas in whiclthange in the related-parties
provision would result in an unmarried couple ohitag favorable tax treatment:. 1) recognize
the family unit of an unmarried couple in the téitependent”, 2) recognize a surviving partner
of an unmarried couple for purposes property tenssfand 3) recognize the family unit of an
unmarried couple that participates in employer-ftes health insurance.

l. Equitable Tax Treatment of Dependents
A taxpayer is unable to claim dependency and tedits for a childif the child is not the
biological or adoptive child of the taxpayer an@ tlaxpayer cannot evidence support for the

child, even when the child resides in the homéeftaxpayer and his or her unmarried partner.

Policy Description:

A “dependent” is defined under IRC § 152. The mi&bn does not recognize
dependents of a non-biological or non-adoptive mandere the family unit is comprised of an
unmarried couple. The State adoption of the fddeeéinition of “dependent” categorically
excludes the treatment of a child as a dependemntrfe partner of an unmarried couple. The
State further excludes this category of dependéots tax credit benefits, which provides
monetary incentive for the working poor.

Proposed Statutory Changes:
The State can decouple from the federal statutd) wirelatively simple solution to
change the State’s definition of dependent or tterek the language to include a taxpayer’s

domestic partner. Further, once a domestic pafingrexists it will not terminate through
dissolution.
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The Minnesota Department of Revenue should imphenee process whereby an
unmarried couple may elect to treat itself in thene manner as a married couple, similar to
processes currently utilized in states with sanmmedgemarriage and civil unions.

The definition of dependent, qualifying child, ¢jfiang individual and similar language
should include children who are members of the lamousehold composed of an unmarried
couple. Specifically, the following State statusé®uld be amended as set forth:

Minnesota Statute 8 290.67: Dependent Care Craltbiving the income-earning
taxpayer who is not biologically related to theldland legally unable to become a step-
parent to exercise the Dependent Care Credit..

Minnesota Statute 8§ 290.0671: Working Family Cre@dlowing unmarried
couples to elect to stand in the same positionasied couples.

Minnesota Statute § 290.0674: Education Credigwailg unmarried couples to
elect to stand in the same position as marriedlesup

Providing more favorable tax treatment - in therfmf dependency exemptions and tax
credits - for low-income families with childrendgerived from public policy sentiment in support
of the working poor.

I. Inequitable Tax Treatment of Property Transfers to the Surviving Spouse
Upon death, property transferred to a survivingrgarof an unmarried couple is subject
to state taxation, but a surviving spouse of a idrtouple is not subject to said taxation on the

same transfer.

Policy Description:

Minnesota calculations for state estate tax purpase dependent upon federal law, which does
not recognize unmarried couples or treat them égtmmarried couples. By limiting
deductibility of transfers to married couples, sueviving partner of an unmarried couple
receives inequitable tax treatment when the surgiypiartner inherits from the deceased
partner’s estate, regardless of whether the unethoauple’s relationship is recognized by the
state.

Minnesota Statute 8§ 524.3-916: Apportionment oatesTaxes and Generation-Skipping
Tax; provides a means for the surviving spousertidastate estate taxes on property passing to
the spouse or to trust for the benefit of the spoukhis section allows for an exception by which
property passing to a surviving spouse that is didole (under federal law) can be excluded
from computation of estate tax liability of the leéiniaries.

Minnesota Statute § 525.528: Federal Estate Taxitd®eduction; requires fairness by

a fiduciary when selecting assets from a decedestate to distribute to the surviving spouse in
order to satisfy transfers under the federal madgduction allowance.
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Proposed Statutory Changes:

Because the State has already decoupled from deeafestatute, it may also decouple to
grant equality in terms of deductions to similasijuated couples. This would require a new
statute to be inserted providing for a deductiontfansfer of property at death for unmarried
couples. Further, the State’s definition of sumgispouse should be expanded to include the
surviving partner of an unmarried couple. The Misoita Department of Revenue can
implement a process whereby an unmarried couple etegt to be treated under the same
provisions as a married couple, similar to processerently utilized in states with same-gender
marriage and civil unions.

For example, Terry and Rick own everything togeth€heir home, cars, bank accounts
and vacation home are owned jointly. They arebéeeficiaries of each other’s retirement plans
and life insurance. Their Last Will and Testamegite all their property to each other. They
serve as each other's Power of Attorney and Headtie Agents. The only thing that does not
treat them equally is the law. If Terry and Rickre& a heterosexual couple, the surviving spouse
would be entitled to favorable tax treatment basedheir legally-sanctioned relationship at the
time of the other partner's death. But if TerrydaRick were a same gender couple, their
relationship would not be recognized for purposéspmperty transfers, even though the
outcome from a property transfer standpoint woutdtibe same. That is that the surviving
spouse, either of an opposite-gender or same-gemien, is the beneficiary of their deceased
spouse’s estate.

PROPOSED STATUTE:

When the surviving spouse of a decedent is eligilnider the marital deduction provisions of
section 2056 of the United States Internal Revebode or such cognate provisions of federal
law as may hereafter be applicable, and correspghdiunder Minnesota law, for an estate tax
deduction on transfers of assets from the decedpatise, a comparable deduction will be
applied on a state level to transfers from the dewse member of a civil union or decedent
partner of a domestic partnership to the surviviregnber or partner.

Application / Implementation:

The intent of the proposed modifications to the €dslto provide unmarried couples
with the same eligibility for tax-free transfers wealth that is afforded to couples in marital
relationships. To accomplish this, the survivingmier of an unmarried couple will prepare a
pro forma 706 federal estate tax return, indicatimgtransfer made by the decedent partner as if
the partners' relationship was recognized as aiagarunder federal law. The individual will
then base his or her Minnesota M706 (estate taxmebn the pro forma federal 706, and thus,
be able to claim a deduction for the transfer atdtate level. Similarly situated states, such as
California and Massachusetts, have enacted conlpasihtutes in response to the estate
planning issues facing same-sex partners in theties

Domestic Partner / Civil Union Definition:
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To qualify as a domestic partnership or civil unidhe couple must make a sworn
statement to the taxing authority attesting thatttio individuals are in a committed relationship
and that they shall notify the taxation authorftyhieir relationship terminates within 30 days of
the termination.

The definition of domestic partnership or civil aniwill be by reference to a separate
statute, which this Subcommittee did not tackle.

lll.  Inequitable Tax Treatment of Employee Benefits

Generally, fringe benefits provided through one'sipioyer are included in the
employee’s taxable income for federal and stateqreal income tax reporting. The disincentive
to the employee is that he or she may declinengdrbenefit if the employee feels that his or her
“take home” pay is not sufficient to support hishar family. To resolve this conflict so that an
employee may fully appreciate an employment fribgeefit, employer provided fringe benefits,
such as medical coverage for the employee’s famdgeive favorable federal and State tax
treatment.

Policy Description:

The employer expenses associated with employeigedwnedical coverage offered as a
fringe benefit to an employee’s spouse or the speudependent(s) is not considered taxable
income to the wage earner.

Conversely, the employer expenses associated wiiioger provided medical coverage
offered as a fringe benefit to an employee’s noouspl partner and/or partner's dependent(s) is
included in the wage earner’s taxable income.

Proposed Statutory Change:

Change Minnesota Statute § 290.01 Subd 19b to geoaiState add-back provision as
follows:

Minnesota Statute 8§ 290.01 Subd. 19b: Subtractimms federal taxable income. For
individuals, estates, and trusts, there shall bé&racted from federal taxable income:

(18) If an individual participates in an employeoyided health insurance plan, any
amount which, but for this section, would be ingddn gross income of the individual
by reason of coverage under the plan of the domestitner and/or domestic partner’s
dependent(s).

Although the proposed change does not fully resohe inequity between married and
unmarried couples, it does provide for a tax reliefunmarried couples at the State level. Add-
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backs to a person’s State taxable income is a estdiblished practice within the State, which
would result in a nominal cost to the Minnesota &épent of Revenue.
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CHAPTER 8:
Criminal Law Subcommittee Report

The Criminal Law Subcommittee reviewed statutesithpacted the area of criminal
law, whether that is from the standpoint of angdté criminal or a victim of a crime. Although
there are a vast number of statutes conferringaipgghts and benefits to married couples, the
subcommittee chose to focus on areas that woulddedhe most impact for unmarried couples.

First, Minnesota statues provide for a series aim's rights under the law; many of
those rights are not available to unmarried cou@esondly, the marital and spousal privileges
afford those in a married relationship benefitg #ra unavailable to unmarried couples. The
Subcommittee proposes the following thoughts arahghs to Minnesota law.

l. Victim’s Rights

Minnesota provides a number of procedural and suakise rights to crime victims. In
those cases where the crime victim is deceaseattapacitated, many of those rights (described
collectively here as “victim’s right”) are transfed to the victim’s spouse or other family
member. Victim’s rights encompass such diversetsigh the right to be informed of a plea
agreement by the defendant, the right to requeskpadited trial, the right to a waiting area in
the courthouse separate from the area used byeteadhnt or his or her family, the right to
reasonable time off work to attend court proceesliagd the right to make and have considered
an impact statement submitted as part of a semigngarole, or supervised release hearing.

Unmarried partners of crime victims, however, db cwrently enjoy these rights in the
event of their partner’s death or incapacity, yua of their lack of a legally recognized family
status. Yet their loss is no different from theslo$ a legal spouse, and the state’s interest in
securing the unmarried partner’s participatiorhia judicial process is just as compelling as its
interest in securing that of an opposite-sex spouse

Proposed Statutory Changes:

To make clear that unmarried couples are to beddtbthe same victim’s rights as are
married couples, the Criminal Law Subcommittee nec@nds the following changes.

243.05 COMMISSIONER OF CORRECTIONS; POWERS, LIMITI®NS.

Subd. 1b. Victim’s rights. (a) This subdivision #ipp to parole decisions relating to inmates
convicted of first-degree murder who are describezlibdivision 1, clauses (a) and (b). As used
in this subdivision, “victim” means the murder wnts surviving spouse, domestic partrar,

next of kin. _For the purposes of this section,fi@gtic partner" means a person in a relationship
with another person where those persons: (1) atfleeafame sex; (2) are adults and mentally
competent to enter into legally binding contra¢®3;have assumed responsibility for each other's
basic common welfare, financial obligations, or Maeling; (4) share a common domicile and
primary residence with each other on a permanesisbé) have a committed interdependent
relationship with each other, intend to continugt tlelationship indefinitely, and do not have this
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type of relationship with any other person; (6) mo¢ married to another person and have not
entered into a domestic partnership that is cugémteffect; and (7) are not related by blood or
adoption so that a marriage between them woulddisilmted under section 517.03, subdivision
1, paragraph (a), clause (2) or (3).

(b) The commissioner shall make reasonable effontwtify the victim, in advance, of the time
and place of the inmate's parole review hearing. vittim has a right to submit an oral or
written statement at the review hearing. The statérmay summarize the harm suffered by the
victim as a result of the crime and give the vicimecommendation on whether the inmate
should be paroled at that time. The commissionestmonsider the victim's statement when
making the parole decision.

244.05 SUPERVISED RELEASE TERM.

Subd. 5. Supervised release, life sentence. (ar@menissioner of corrections may, under rules
promulgated by the commissioner, give supervistase to an inmate serving a mandatory life
sentence under section 609.185, clause (3), (3%)p609.3455, subdivision 3 or 4; 609.385; or
Minnesota Statutes 2004, section 609.109, subdivi3j after the inmate has served the
minimum term of imprisonment specified in subdigisé4.

(b) The commissioner shall require the preparatiio® community investigation report and shall
consider the findings of the report when makingesvised release decision under this
subdivision. The report shall reflect the sentimaithe various elements of the community
toward the inmate, both at the time of the offezuse at the present time. The report shall
include the views of the sentencing judge, the gzowor, any law enforcement personnel who
may have been involved in the case, and any sumsessthese individuals who may have
information relevant to the supervised releasesi@ti The report shall also include the views of
the victim and the victim's family unless the wetor the victim's family chooses not to
participate.

(c) The commissioner shall make reasonable effonttify the victim, in advance, of the time
and place of the inmate's supervised release rdweanng. The victim has a right to submit an
oral or written statement at the review hearinge $tatement may summarize the harm suffered
by the victim as a result of the crime and giveuiodéim's recommendation on whether the
inmate should be given supervised release atithes The commissioner must consider the
victim's statement when making the supervised selecision.

(d) When considering whether to give supervisedast to an inmate serving a life sentence
under section 609.3455, subdivision 3 or 4, thero@sioner shall consider, at a minimum, the
following: the risk the inmate poses to the commyifireleased, the inmate's progress in
treatment, the inmate's behavior while incarcergtegchological or other diagnostic evaluations
of the inmate, the inmate's criminal history, angl ather relevant conduct of the inmate while
incarcerated or before incarceration. The commigsionay not give supervised release to the
inmate unless:

(1) while in prison:
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(i) the inmate has successfully completed apprtgsax offender treatment;

(i) the inmate has been assessed for chemicahdepey needs and, if appropriate, has
successfully completed chemical dependency tredtraed

(i) the inmate has been assessed for mentaltheaktds and, if appropriate, has successfully
completed mental health treatment; and

(2) a comprehensive individual release plan idacefor the inmate that ensures that, after
release, the inmate will have suitable housingracdive appropriate aftercare and community-
based treatment. The comprehensive plan also mtlatle a postprison employment or
education plan for the inmate.

(e) As used in this subdivision, “victim” means thdividual who suffered harm as a result of
the inmate's crime or, if the individual is decehdbe deceased's surviving spouse, domestic
partner,or next of kin._The definition of "domestic pagti set forth in section 243.05
subdivision 1b shall apply.

611A.01 DEFINITIONS
For the purposes of sections 611A.01 to 611A.06:

(a) “Crime” means conduct that is prohibited bydlbordinance and results in bodily harm to an
individual; or conduct that is included within tdefinition of “crime” in section 609.02,
subdivision 1, or would be included within thatidéfon but for the fact that (1) the person
engaging in the conduct lacked capacity to comnatdrime under the laws of this state, or (2)
the act was alleged or found to have been commiyea juvenile.

(b) “Victim” means a natural person who incurs losfiarm as a result of a crime, including a
good faith effort to prevent a crime, and for puag® of sections 611A.04 and 611A.045 also
includes (1) a corporation that incurs loss or hasna result of a crime, (2) a government entity
that incurs loss or harm as a result of a crimd, (& any other entity authorized to receive
restitution under section 609.10 or section 609.1P%e term “victim” includes the family
members, domestic partngyardian, or custodian of a minor, incompeterdapacitated, or
deceased person. The definition of “domestic p&rtset forth in section 243.05 subdivision 1b
shall apply. In a case where the prosecutor finds that thebeurof family members makes it
impracticable to accord all of the family membérs tights described in sections 611A.02 to
611A.0395, the prosecutor shall establish a reddemrocedure to give effect to those rights.
The procedure may not limit the number of victinpawt statements submitted to the court
under section 611A.038. The term “victim” does mziude the person charged with or alleged
to have committed the crime.

(c) “Juvenile” has the same meaning as given tddira “child” in section 260B.007,
subdivision 3.

Alternative Revision to Minn. Stat. §611A.01
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The Additional Significant Issues Subcommittee azamined the definition of “victim”
in Minn. Stat. 11A.01, and proposed an alternative to that ireduabove. That proposal, and
explanatory text, is as follows:

(b) "Victim" means a natural person who incurs loskarm as a result of a crime,
including a good faith effort to prevent a crimegddor purposes of sections 611A.04 and
611A.045, also includes (1) a corporation that iadass or harm as a result of a crime,
(2) a government entity that incurs loss or harra essult of a crime, and (3) any other
entity authorized to receive restitution under i®ec609.10 or 609.125. The term
"victim" includes the family members, household nbens,guardian, or custodian of a
minor, incompetent, incapacitated, or deceasedpels a case where the prosecutor
finds that the number effamily-membetistims makes it impracticable to accord all of
the-family-membersictims the rights described in sections 611A.02 to 61385) the
prosecutor shall establish a reasonable procedgeé effect to those rights. The
procedure may not limit the number of victim impatdtements submitted to the court
under section 611A.038. The term "victim" doesinotude the person charged with or
alleged to have committed the crime.

“There should be no debate that those who areittieng of crime, and those who suffer
along with them, should be compensated for the dartizey experience. The initial
sentence in this subdivision, referring to “natyraison[s],” is extremely broad and
should be read to include a victim’s unmarried part However, the second sentence in
this definition implies that the first relates toettt victims of crime, whereas indirect or
secondary victims are addressed in this seconémsemt- which uses terms that in their
typical usage would not include unmarried partndrise third sentence creates further
confusion, by appearing to reserve some victinggits to those victims who are family
members and denying these rights to other victims.

“This proposal affirms that if a victim’s househattember experiences loss as a result of
the crime the victim suffered, the household mensheuld also be able to seek
compensation upon demonstration of that loss. &fseno reason why a criminal should
be able to inflict harm on these “secondary” vigiand leave these harms
uncompensated simply because the secondary vistam unmarried partner (or for that
matter, a roommate). Additionally, these secondartyms should also be able to access
all rights of victims, including the ability to @f victim-impact statements. The focus of
the law should be on those who have experienceddiokarm, not on the legal
relationship between those people and the diretiws of crime.”

The Task Force agrees either revision would imptbeestatute to meet the legitimate needs of
unmarried partners in such circumstances.

611A.036 PROHIBITION AGAINST EMPLOYER RETALIATIOR|
Subd. 2. Victim's spouse or immediate family memmbAn employer must allow a victim of a
violent crime, as well as the victim's spouse, detmeyartnerpr immediate family members,

8 This statute is also addressed above by the LatzbEenployment Subcommittee report in further detail
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reasonable time off from work to attend criminabgeedings related to the victim's case.

611A.52 DEFINITIONS proposal and explanatory text provided by the Adddl Significant
Issues Subcommitfee

Subd. 8.Economic loss.

[.]

(c) In the case of death the term is limited to:

(1) reasonable expenses actually incurred for alnburial, or cremation, not to exceed an
amount to be determined by the board on the fagtaf each fiscal year;

(2) reasonable expenses for medical, chiroprduatispital, rehabilitative, psychological and
psychiatric services, products or accommodationshwvere incurred prior to the victim's death
and for which the victim's survivors or estate lable;

(3) loss of support, including contributions of negnproducts or goods, but excluding services
which the victim would have supplied to dependéintise victim had lived; and

(4) reasonable expenses incurred for substitutd chre and household services to replace those
which the victim or claimant would have performed the benefit of dependents if the victim or
the claimant's child had lived.

Claims for loss of support for minor children madeler clause (3) must be paid for three years
or until the child reaches 18 years old, whicheséhe shorter period. After three years, if the
child is younger than 18 years old a claim for loEsupport may be resubmitted to the board,
and the board staff shall evaluate the claim gidagsideration to the child's financial need and
to the availability of funds to the board. OthaxigisClaimsfor loss of supportfera-speuse

made under clause (3) shall also be reviewed st e every three years. The board staff shall
evaluate the claim giving consideration to the-sgéaclaimant’sfinancial need and to the
availability of funds to the board.

Claims for substitute child care services made unldise (4) must be limited to the actual care
that the deceased victim would have provided tdkensurviving family members to pursue
economic, educational, and other activities othantrecreational activities.

“This statute provides a mechanism for compensatérgons who have experienced loss as the
result of a murder of another person. Clause f{8)estatute as written provides for
compensation for loss of support (excluding ses)ickut without explicit limitation as to who
may seek this compensation. However, in the papdmgfollowing clause (4), the statute deals
specifically with claims brought by surviving spessand children. The overall import of the
crime victims’ compensation statute, however, idetine victims more broadly than that, and to
compensate individuals who have been harmed byecrim

“This proposal reflects the previous proposal, geining that unmarried partners may be
harmed by the murder of their partners in preciieysame way that married spouses are, and

46



that it honors the direct victim and respects titgrect victim by recognizing this and providing
for the possibility of compensation. The propasaintains the distinction between claims by
minors and claims by others, while removing thec#fereference to “spouses” and replacing it
with “other claims.” The requirement that suchirls be regularly reviewed and assessed based
on the claimant’s actual financial needs is ret@imets entirety.”

611A.73 DEFINITIONS

Subd. 4. Victim. “Victim” refers to anyone or thext of kin of anyone who has been or purports
to have been subjected to a criminal act, whetlieloay, a gross misdemeanor, or
misdemeanor. Domestic partners, as defined byose243.05 subdivision 1b, shall be
considered next of kin for purposes of this section

Il. Marriage Privileges

Minnesota law encompasses the marital and spotisdége in just one sentence.
Minnesota Statute § 595.02 states, “Subdivisio@dmpetency of witnesses. Every person of
sufficient understanding, including a party, magtifg in any action or proceeding . . . except as
provided in this subdivision: (&) husband cannot be examined for or against his without
her consent, nor a wife for or against her husbuaiithout his consent, nor can either, during the
marriage or afterwards, without consent of the otlfbe examined as to any communication
made by one to the other during the marriddéinn. Stat. § 595.02 (2008).

The Marital and Spousal Privilege

Themarital privilege is a form of privileged communication protectiig tcontents of
confidential communications between husband and.Wifhen applied, a court may not compel
one spouse to testify against the other concerongdential communications made during
marriage.

The privilege is usually restricted to confidehtammunications made during marriage
and does not include communications made beforentireiage or after divorce. The privilege
does, however, generally survive the divorce; ihad person can be prevented from testifying
about confidential communications with an ex-spausele during the marriage.

Courts and statutes recognize this privilege b&sauir society honors communications
that are made between spouses. Our judicial sysésndecided to forgo potential important
information in a court proceeding to lessen straimselationships. Thus far, Minnesota’s
unmarried couples are not afforded the opportunityeep their confidential communication
privileged as married couples do.

Similarly, thespousal privilegecan be used to prevent any party in a criminas ¢asn
calling the defendant's spouse to testify agaimstiefendant about any topic. Under the
Minnesota Rules of Evidence, this privilege attactoethe witness spouse; that is, the
defendant's spouse can refuse to testify agaiestéefendant, but the defendant may not prevent
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his spouse from testifying against him or her. Trisilege does not survive the marriage; that
is, after divorce, there is no right to refusedstify against a defendant ex-spouse.

Non-Application of the Privilege

This statute explicitly does not protect unmargedples. The state will not recognize
the marital privilege if invoked by an unmarriecupte; in other words, the state does not hold
confidences as between partners worthy of a pgeikhat married couples enjoy.

Likewise, the spousal privilege does not protecharried couples in a criminal
proceeding. An unmarried partner could be forcegstify against their partner.

Proposed Statutory Changes:

The marital and spousal privileges are importaivilpges in the Minnesota judicial
system, as well as an important way for our sodetyonor relationships. These privileges
should be opened up to include committed, unmaowegbles that are by all intents and
purposes the same as their married counterparts.

Minn. Stat. § 595 should be changed to read:
595.02 TESTIMONY OF WITNESSES.
Subdivision 1. Competency of witnesses.

Every person of sufficient understanding, includengarty, may testify in any action or
proceeding, civil or criminal, in court or beforeyaperson who has authority to receive
evidence, except as provided in this subdivision:

(a) A husband cannot be examined for or againswiieswithout her consent, nor a wife for or
against her husband without his consent, nor daereiduring the marriage or afterwards,
without the consent of the other, be examined asmyocommunication made by one to the other
during the marriage. A domestic partner cannot{agngned for or against his or her domestic
partner without the later domestic partner’s cofisaor can either, during the domestic
partnership or afterwards, without the consenhefdther, be examined as to any
communication made by one to the other during tireabtic partnershid.his exception does

not apply to a civil action or proceeding by onaiagt the other, nor to a criminal action or
proceeding for a crime committed by one againsbther or against a child of either or against a
child under the care of either spouse or domestithpr nor to a criminal action or proceeding

in which one is charged with homicide or an attetoptommit homicide and the date of the
marriage or domestic partnersiuipthe defendant is subsequent to the date offtease, nor to

an action or proceeding for nonsupport, neglegieddency, or termination of parental rights.

For purposes of this section, "domestic partnersams persons who:
(1) are the same sex;
(2) are adults and mentally competent to enterlgdally binding contracts;
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(3) have assumed responsibility for each othesgchmmmon welfare, financial
obligations, and well being;

(4) share a common domicile and primary residentie @ach other on a permanent
basis;

(5) have a committed interdependent relationshtp e@ch other, intend to continue
that relationship indefinitely, and do not havesttyipe of relationship with any other
person;

(6) are not married to another person and havemered into a domestic
partnership arrangement that is currently in effent

(7) are not related by blood or adoption so thaeariage between them would be
prohibited under section 517.03, subdivision lageaph (a), clause (2) or (3).

Alternative Revision to Minn. Stat. §595.02

The “Additional Significant Issues” Subcommittes@kxamined the spousal privilege in Minn.
Stat. § 595.02, and proposed an alternative tartichtded above. That proposal, and
explanatory text, is as follows:

Subdivision 1. Competency of withesses. Every pedsufficient understanding,
including a party, may testify in any action or geeding, civil or criminal, in court or
before any person who has authority to receiveesdd, except as provided in this
subdivision:

(a) A husband cannot be examined for or againswiieswithout her consent, nor a wife
for or against her husband without his consentcaareither, during the marriage or
afterwards, without the consent of the other, mmared as to any communication made
by one to the other during the marriage. This ettoagloes not apply to a civil action or
proceeding by one against the other, nor to a nahaction or proceeding for a crime
committed by one against the other or againstld ciieither or against a child under the
care of either spouse, nor to a criminal actioproceeding in which one is charged with
homicide or an attempt to commit homicide and thte @f the marriage of the defendant
is subsequent to the date of the offense, nor tctian or proceeding for nonsupport,
neglect, dependency, or termination of parentditsig For purposes of this section, a
court may in its discretion consider as a spousadaitt individual with whom a party
resides or resided where the preponderance ofvilerece demonstrates that the party
and the individual regarded themselves as the abtpntof spouses, irrespective of the
existence of a legal marriage.

“The ‘marital privilege’ exception to the fundameahtules governing witness testimony
is of long standing, designed to respect the pyivdantimate conversation between
spouses from being exposed in court against thelies. Unmarried couples, however,
under Minnesota law may not invoke this privacytpetion, which is unusual in that an
unmarried couple has not presented themselveg tgavernment to obtain a marriage
license, and thus, from the government’s standpoentains far more ‘private’ than the
married couple who have submitted themselves temuorent examination to get such a
license. That said, the existence of a marriageiges a clear, definitive standard for
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when this exception may be invoked — though thessdmothing for those couples,
namely gay and lesbian couples, wdamnotmarry yet who may well function in
everyday ways that are indistinguishable from thesl of married couples.

“This proposal confers authority on courts to apply privilege in circumstances where
the substantial majority of the evidence shows tiafparties have such a relationship,
and implicitly recognizes that these relationships, are entitled to basic respect, even if
the State withholds legal recognition from them.”
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CHAPTER 9:
Additional Significant Issues Subcommittee

Methodology

The “Additional Significant Issues” Subcommitteesaane of several Subcommittees of
the overall task force. Early in the process,thek Force made efforts to delineate the separate
scope of each Subcommittee, in order to avoid apeasthd needless duplication of efforts. In
this context, the “Additional Significant Issuedit®&ommittee’s focus was understood to
generally exclude provisions related to disabilitgalth care, incapacity, and Medical
Assistance. The scope was understood to incluakethrovisions related to “military, crime
victims, public employees, retirement benefits,dfgs for students at public educational
institutions, public assistance [other than Med&sdistance], workers compensation, wrongful
death actions, evidentiary privileges, electioremsportation, [and] recreation” matters.

Within this broad scope, the Subcommittee recoghibat the Task Force’s mission was
not to “right every wrong” identified in the Projegl5 report which catalogued 515 statutes and
subdivisions providing rights or responsibilitiesmarried couples. Instead, the Task Force was
charged with identifying “priority areas” for refor. Needless to say, reviewing 515 provisions
with an eye toward identifying those which are Gpities” naturally involves weighing these
provisions and making subjective value-judgmentsualvhich are “priorities” and which are
not. Undoubtedly, reasonable minds can differ ablmeiconclusions reached regarding which
areas are “priorities” and which are not; the recmndations contained herein are the product of
good-faith effort submitted to the legal commuridgy discussion, and are not by any means
offered as indisputable gospel.

In approaching the task of reviewing these “missedbus” areas of Minnesota law, the
Subcommittee reached certain conclusions:

because there are numerous ways in which publistasse laws can provide
both advantages and disadvantages based on maarafjbecause therefore it is
unclear what the ultimate impact on same-sex cauple this area due to their
inability to marry, the subcommittee takes the posithat piecemeal reforms in
this area are not realistically feasible;

because marrying, or attempting to marry, a peafdhe same sex, let alone
acknowledging one’s identity as gay or lesbiargwen identifying as a
beneficiary or emergency contact an unrelated per§the same sex, may
trigger an investigation by the U.S. military résg in one’s discharge, seeking
reforms to Minnesota law touching on these issedsrb the hoped-for repeal of
the federal “Don’t Ask/Don’t Tell” policy are prermae; and

although there are numerous provisions relatednfol@yment issues within State
government itself, ranging from dependent healtie-t&nefits to pension
distributions, which disadvantage those State wsriwdo cannot marry their
partners, the subcommittee perceived this to laérly Epecialized context related
to the internal workings of the State governmeit @ot a general area of State
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law applying to the Minnesota population as a whadeich it understood as the
overall focus of the Task Force’s work, and themefmakes no recommendations
in this area at this time.

Subcommittee recommendations regarding crime victirs' rights and the spousal privilege
in evidentiary matters are included within the Criminal Law section of this report.

Minn. Stat. 52.05

Subdivision 1. Requirements. Credit union membersbnsists of the incorporators and
other persons as may be elected to membershipudnsdribe to at least one share as
designated by the board of directors, pay theainitistallment thereon and the entrance
fee if any. In addition to a regularly qualified mker, the member’'spouse-of ar, in

the absence of a spouse, a designated adult hddsebmbey the blood or adoptive
relatives of either of them and their spouses srghated adult household memberay
be members. When an individual member of a creddruleaves the field of
membership, the member, and all persons who beosm#ers by virtue of that
individual's membership may continue as members.stinviving spouse or, in the
absence of a spouse, a surviving designated aolusteinold membeaf a regularly
qualified member, and the blood or adoptive retsiof either of them and their spouses
or designated adult household membeesy become members. Organizations,
incorporated or otherwise, composed for the modtqfahe same general group as the
credit union membership may be members. Creditnsabartered by this or any other
state, or any federal credit union may be memignexdit union organizations shall be
limited to persons within one or more groups or edmbination of groups having a
common bond of occupation, association, or commgurt person may be “designated”
for purposes of this subdivision in any reasonatégéner specified by the credit union.

There is no apparent reason why Minnesota shoafaish the way of the state’s credit
unions who wish to do business with unmarried cesiplMoreover, and perhaps more tellingly,
federal law already provides credit unions orgathizeder its auspices the authority to offer
accounts to members and others in the member’shoids

This proposal would simply bring Minnesota law imtccord with its federal counterpart
and allow all of Minnesota’s credit unions to desimess with unmarried couples.

Minn. Stat. 573.02

Subdivision 1. Death action. When death is calisetthe wrongful act or omission of
any person or corporation, the trustee appointga@sded in subdivision 3 may
maintain an action therefor if the decedent mighvehmaintained an action, had the
decedent lived, for an injury caused by the wrohgéi or omission. An action to recover
damages for a death caused by the alleged profedsiegligence of a physician,
surgeon, dentist, hospital or sanitarium, or anleyge of a physician, surgeon, dentist,
hospital or sanitarium shall be commenced withre¢hyears of the date of death, but in
no event shall be commenced beyond the time st ifosection 541.076. An action to
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recover damages for a death caused by an intehioheonstituting murder may be
commenced at any time after the death of the detedlay other action under this
section may be commenced within three years dftedate of death provided that the
action must be commenced within six years afterattteor omission. The recovery in the
action is the amount the jury deems fair and juseference to the pecuniary loss
resulting from the death, and shall be for the @sige benefit of the surviving spouse,
andnext of kin,_or other person injured in persomparty, or means of support,
proportionate to the pecuniary loss severally satfdoy the death. The court then
determines the proportionate pecuniary loss op#reons entitled to the recovery and
orders distribution accordingly. Funeral expensesany demand for the support of the
decedent allowed by the court having jurisdictiéthe action, are first deducted and
paid. Punitive damages may be awarded as providsédtion 549.20.

If an action for the injury was commenced by theadkent and not finally determined
while living, it may be continued by the trustee fecovery of damages for the exclusive
benefit of the surviving spousandnext of kin,_or other person injured in person,
property, or means of suppoptoportionate to the pecuniary loss severallyesef by

the death. The court on motion shall make an aatlewing the continuance and
directing pleadings to be made and issues fram@uagions begun under this section.

The ability of a survivor of an individual who dias the result of another’s negligence to
seek compensation for their pecuniary losses imaortant legal protection. It compensates the
survivor for their loss, and holds the negligentyaccountable for the damage they have
caused. Under Minnesota law, wrongful-death astimay only be brought by, and for the
benefit of, surviving spouses and next of kin. @nned partners are not included within either
term, despite the fact that such partners maydwictim, be precisely the perstireywould
consider their next of kin, and precisely the peratho needs compensation the most. The
negligent party should not be excused from resjditgifor their fatal negligence simply
because the consequences fall on someone to wheowctim was not legally related;
approached from the opposite direction, if a victiomsiders an individual their next of kin, it
would in effect further victimize the decedentdoore this relationship.

This proposal imports the specific language founMinnesota’s Dram Shop Act (Minn.
Stat. 340A.801) to provide “other person[s]” wha ckemonstrate pecuniary loss as a result of
the wrongful death caused by a party’s negligehesopportunity to seek compensation for their
pecuniary loss.
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