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tive motion date promptly.
This allows the other parties
to address scheduling con-

WV Motion Practice

erving and filing of motion

papers in the cerns, bring
state district courts their own
may not be sufficient Cross-

to assure that the motions,

motion will be and other-
heard. A pair of wise pro-
often-overlooked vide for
provisions of the orderly pro-
General Rules of ceedings. Rule
Practice for the District 115.10 contains anoth-

Courts could thwart proceed-
ing with the motion. Under

er oft-disregarded require-

the wielder of that influence.

Courts consider several fac-

tors when determining
whether a testator was
unduly influenced,
including (1) an

ment, obligating a moving
party to confer, orally or
in writing, with
the other parties
in an attempt to
resolve the sub-

ject of the opportunity to exercise
motion and to influence; (2) the exis-
file with the tence of a confidential
court an affi- relationship between
davit reflecting the testator and the
compliance person claimed to have
prior to a influenced the testator;
motion hearing. (3) active participation
The affidavit by the alleged influencer
need not be in preparing the will; (4)
filed with the an unexpected disinheri-

tance or an unreasonable dis-
position; (5) the singularity
of will provisions; and (6)
inducement of the testator to
make the will. This was the
ruling in In re: Estate of Mary
Victorine Carpenter Torgerson,
A05-1429, (Minn. App.
04/11/06).
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motion papers, but must be
submitted before the hearing.
There has been a growing
tendency recently for judges
to invoke these provisions,
partially as a means of clear-
ing calendar congestion and
also to encourage out-of-
court resolution of disputed
issues. Failure to comply
with either or both of these
provisions could lead a court
to refuse to hear the matter,
require the motion to be
rescheduled, or impose other
sanctions.
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A Proving Undue
Influence

0 invalidate a will for

undue influence, a con-
testant must show that
another person exercised
influence at the time the tes-
tator executed the will to the
degree that the will reflects
the other person’s intent
instead of the testator’s
intent. Conjecture and sus-
picion are insufficient to
prove undue influence. The
evidence must show that the
influence exerted was so
dominant and controlling of
the testator’s mind that, in
making the will, he ceased to
act of his own free volition
and became a mere puppet of
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Rule 115.02, the proponent of
a motion must inform the
other litigants of the prospec-
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