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Introduction 

From the time the initial summons 

and complaint are served until final 

judgment is entered, few documents will 

have as much impact on a case than the 

court’s scheduling order.  This is 

particularly true in complex cases, which 

may involve a dozen or more parties, 

dueling expert opinions and a host of 

common law and statutory claims.  

Unfortunately, the court’s default scheduling 

order may not adequately meet the needs of 

all cases.  Diligent counsel will thus seek 

amendment of the deadlines set by the court 

when those deadlines are adverse to the 

client’s interest.  Doing so requires a 

thorough understanding of the rules 

governing the scheduling order, however, as 

well as the considerations underlying many 

of the deadlines.  Attorneys equipped with 

this knowledge are more likely to obtain the 

sought amendments without wasting time or, 

worse, irritating the judge. 

 

The Scheduling Order 

 With few exceptions, every civil case 

eventually has a scheduling order.  With 

some rare exceptions, the court is required to 

issue a scheduling order within 90 days after 

an action has been filed.
1
  For most cases, 

the court is only required to include a 

deadline for ADR and a date for the 

completion of discovery, though the court 

may include other deadlines.
2
  To influence 

the court’s selection of dates, parties should 

                                                
1
 Minn. Gen. R. Prac. 111.03(a).  In practice, 

some courts may treat this as 90 days from the 

date of assignment to a particular judge.   

 
2
 Minn. Gen. R. Prac. 111.03(b). 

submit proposed deadlines with their initial 

civil cover sheet.
3
 

Obviously, some cases require more 

guidance from the court.  For this reason, 

cases involving antitrust claims, class 

actions, construction defect cases and 

product liability claims, among others, are 

automatically designated as complex cases 

by Minn. Gen. R. Prac. 146.02.  When 

issuing scheduling orders for complex cases, 

the court must set, among other things, 

deadlines for joinder and amendment, expert 

witness disclosures and expert witness 

depositions, and non-dispositive and 

dispositive motions.
4
  Complex cases are 

also entitled to a trial date certain under the 

rules.  Further, judges are to hold a 

mandatory case management conference 

within 28 days of the case’s assignment.
5
  

This conference gives all parties and the 

court an opportunity to establish deadlines 

that best fit the needs of the case. 

 

                                                
3
 Due to the amendments to the civil rules, 

parties are no longer required to submit a 

proposed schedule as part of their civil cover 

sheet.  Order Adopting Amendments to the 

Rules of Civil Procedure and General Rules of 

Practice Relating to the Civil Justice Reform 

Task Force, ADM10-8051 (Minn. Feb. 4, 2013) 

(amending Minn. Gen. R. Prac. 111.02).  This 

information is now voluntary.  Minn. Gen. R. 

Prac. 111.02.  Nonetheless, experienced counsel 

will not lose an opportunity to suggest dates that 

are most appropriate for a given case. 

 
4
 Minn. Gen. R. Prac. 146.05. 

 
5
 Minn. Gen. R. Prac. 146.04. 
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Scheduling Considerations 

 There is much value to be gained 

from a well-crafted scheduling order.  A 

scheduling order should clearly convey the 

court’s expectations to the parties.  In turn, 

counsel can prioritize cases based on court-

imposed deadlines.  Scheduling orders are of 

particular importance in complex cases, 

where many parties may need to coordinate 

trial schedules and discovery.   

Moreover, some cases rely heavily 

on expert witnesses.  If the case involves 

claims of professional negligence on the part 

of a licensed attorney, architect, certified 

public accountant, engineer, land surveyor, 

or medical provider, expert disclosures are 

required by statute.
6
  Deadlines relating to 

experts are of crucial importance in these 

cases. 

 Without input from the parties, the 

court’s scheduling order may list one date 

for all discovery, including expert 

disclosures.  Alternatively, there may be a 

date for expert disclosures and another date 

for the end of discovery, but that may also 

be insufficient.  Often times, progress on a 

complex may slow as the defendants wait on 

the plaintiff’s initial expert report.  If the 

initial expert report comes out just before 

the close of discovery, parties may be forced 

to prepare summary judgment motions or 

enter settlement negotiations knowing little 

about the particulars of the allegations 

brought against them.  Instead, the parties 

may wish to consider a scheduling order that 

staggers dates for expert disclosures, 

                                                
6
 Specifically, the claimant is required to provide 

an expert affidavit within 180 days of the start of 

discovery.  This affidavit must identify any 

expert witnesses, describe the facts and opinions 

to which the expert is expected to testify, and 

provide a summary of the grounds for each 

opinion.  Minn. Stat. § 145.682 (health care 

provider); Minn. Stat. § 544.42 (other 

professionals). 

providing separate dates for the initial expert 

disclosure followed by any rebuttal expert 

disclosure.  Staggering expert deadlines well 

in advance of the discovery cutoff ensures 

parties can prepare dispositive motions 

and/or enter settlement negotiations fully 

informed of the merits of a particular claim. 

Another issue that may arise during 

cases, particularly construction defect cases, 

is the need for expert testing or renovations 

that may destroy evidence.  In the latter 

case, if the renovations are necessary to cure 

a dangerous situation, clients will not want 

to delay repairs any longer than absolutely 

necessary.  So parties may include dates in 

the scheduling order that provide a specific 

time period and deadline for the inspection 

of the property.  This not only provides 

defendants with a clear opportunity to 

conduct testing, it also protects plaintiffs 

against accusations of spoliation. 

The parties may also pursue 

amendments to the scheduling order if new 

parties are added to the case after the 

expiration of certain deadlines, as is a 

common occurrence in complex, multi-party 

cases.  Continuations of a trial date may also 

merit adjusting certain dates to allow for 

more discovery or to change the date of 

dispositive motions.  For all of these 

reasons, counsel may consider amendment 

of the court’s default scheduling order. 

 

Amending the Scheduling Order 

Many judges have a standard 

template they use for scheduling orders.  

Unfortunately, this template may not fit the 

needs of a particular case.  It is thus possible 

the court may issue a scheduling order that 

is inconsistent with the dates proposed in the 

civil cover sheet or during a scheduling 

conference.  Alternatively, counsel may 

wish to amend the scheduling order for one 

of the reasons described above.   

Under the rules, the scheduling order 

may be changed “upon motion for good 
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cause shown.”
7
   To determine whether there 

is “good cause,” the trial court will examine 

the degree of prejudice a modification poses 

to the parties, the impact a change of the 

scheduling order has on the state of the 

litigation and whether the modification was 

made necessary by the requesting party’s 

willfulness, bad faith or inexcusable 

neglect.
8
  This motion should be brought 

before the expiration of the deadline or 

deadlines that the motion seeks to amend.  

Trial courts have broad authority to deny a 

motion to amend the scheduling order when 

the relevant deadline has passed.
9
   

Of course, parties can stipulate to 

amend a scheduling order and counsel 

should attempt to obtain this stipulation 

before incurring the time and expense of 

motion practice.  Nothing in the rules, 

however, requires a judge to accept a 

stipulated modification to a scheduling 

order.  To ensure the courts look favorably 

on a stipulated amendment to the scheduling 

order, parties should be aware of the 

                                                
7
 Minn. Civ. P. 16.02; Minn. Gen. R. Prac. 

111.04. 

 
8
 Cotroneo v. Pilney, 343 N.W.2d 645, 649 

(Minn. 1984). 

 
9
 Brierton v. Brown Deer Apt. Housing Assoc., 

LLC, No. A09–2291, 2010 WL 5071274, at *8 

(Minn. Ct. App. Dec. 14, 2010); Rucki v. 

Grazzini, Nos. A09–0694, A09–0700, A09–

1693, 2010 WL 1286725, at *10 (Minn. Ct. 

App. Apr. 6, 2010; Pressler v. Theis, No. A06-

2449, 2007 WL 3347632, at *2 (Minn. Ct. App. 

Nov. 13, 2007); see also Consumer Justice 

Center P.A. v. Trans Union L.L.C., Nos. A05-

975, A05-1433, 2006 WL 920182, at *2 (Minn. 

Ct. App. Apr. 11, 2006) (holding district court 

did not abuse discretion when amending 

scheduling order without showing of good cause 

when a motion was made well before the 

deadline). 

 

requirements the court faces when it sets 

dates. 

 

The Court’s Consideration of Deadlines  
When considering amendments to 

the scheduling order, courts are concerned 

about the relationship of three different 

dates, in increasing order of importance:  the 

discovery deadline, the dispositive motion 

deadline and the trial date.  The trial date is 

often set first and determines all of the other 

deadlines.  This is the most difficult date to 

convince the court to change since 

Minnesota judges are expected to have 90% 

of their cases resolved within one year.
10

  

Because of the pressures to seek early case 

resolution, judges may not approve a request 

to continue the trial date, even if the request 

is made by joint stipulation. 

The next major date the court will 

consider is the deadline for dispositive 

motions.  The court has 90 days to decide a 

dispositive motion submitted to it.
11

  

Especially in complex, multi-party cases, 

counsel should assume for the purpose of 

suggesting new dates that the court will need 

the full 90 days to decide a summary 

judgment motion.  This means the deadline 

for dispositive motion should occur at least 

90 days before the trial date, lest the court 

have a summary judgment under advisement 

when the trial is called.  Ideally, the 

dispositive motion deadline should be at 

least 104 days before the trial date, which 

means any order on a motion for summary 

judgment would issue at least two weeks 

before trial. 

Though the court is usually not 

intimately involved in the discovery process, 

the discovery cutoff is another important 

deadline from the perspective of the court.  

Judges may be leery to hear summary 

                                                
10

 The guidelines for case resolution were set in 

Minnesota Judicial Council Policy 505a. 

 
11

 Minn. Stat. § 546.27, subd. 1(a). 
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judgment motions before the close of 

discovery, given the risk appellate courts 

may consider an order for summary 

judgment premature if discovery is 

ongoing.
12

  This is especially true if the case 

involves complex fact disputes and 

extensive expert reports.  Because the initial 

brief on a dispositive motion is due 28 days 

before the hearing on a dispositive motion,
13

 

discovery should conclude at least 28 days 

before the hearing on dispositive motions.  

This means the deadline for discovery 

should be at least 132 days before the trial 

date. 

If the parties need more time for 

discovery, but the court is unwilling to move 

the deadline for dispositive motions, there 

are some options.  The court may grant the 

parties permission to bring supplemental 

affidavits to cover any fact issues that arise 

in discovery after the first brief is due.  

 Alternatively, parties can agree to 

waive oral argument on a motion and have 

the matter decided on the briefs alone.  

Though not significant, this strategy may 

provide an additional three days for 

discovery, assuming the court takes the 

matter under advisement when the reply 

briefs arrive.  Finally, parties can agree to 

waive dispositive motions.  Not all courts 

will approve of this tactic, however, since it 

may allow unmeritorious claims or defenses 

                                                
12

 U.S. Bank Nat. Ass'n v. Angeion Corp., 615 

N.W.2d 425, 433-34 (Minn. Ct. App. 2000) 

(“[W]hen the nonmoving party has been allowed 

only minimal discovery and the information that 

party needs to survive summary judgment is in 

the moving party's sole possession, summary 

judgment may be premature.”); Anderson by 

Anderson v. Shaughnessy, 519 N.W.2d 229, 233 

(Minn. Ct. App. 1994) (“Summary judgment 

should not be granted when an opposing party 

has been unable to complete relevant discovery 

through no fault of its own.”), rev'd on other 

grounds, 526 N.W.2d 625 (Minn. 1995). 
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 Minn. Gen. R. Prac. 115.02. 

to linger.  Because any of these alternatives 

may or may not be approved by the court, an 

acute awareness of discovery deadlines is 

essential to make sure counsel have an 

opportunity to fully prepare their case before 

the eve of trial.
14

 

 

Final Words 

Though the above deadlines are 

governed by the same rules and statutes, 

judges may have different priorities in mind 

when setting deadlines in a scheduling 

order.  Consequentially, diligent counsel 

will speak to other attorneys about the judge 

assigned to a case before seeking an 

amendment to the scheduling order.  

Alternatively, attorneys may email the 

judge’s clerk about the judge’s scheduling 

preferences, making sure to include 

opposing counsel on such communications.  

Judges may also be amenable to holding a 

scheduling conference on a case, even if one 

is not required under the rules.  These 

conferences can be facilitated by telephone, 

thus avoiding a trip to the courthouse.   

A thorough understanding of the 

deadlines presented in the scheduling order, 

as well as an appreciation of your judge’s 

attitudes towards those deadlines, can avoid 

serious headaches down the road, both for 

the parties and for the court.    

                                                
14

 If counsel are concerned about the ability to 

complete discovery within court-imposed 

deadlines, one alternative not discussed above is 

“pocket service.”  Because a lawsuit in 

Minnesota is commenced by filing instead of 

service, it is possible for parties to conduct 

substantial discovery before the first filing fee is 

paid.  This practice was somewhat curtailed by 

the 2013 amendments to the Rules of Civil 

Procedure, which require that a lawsuit be filed 

within one year of service.  Minn. Civ. P. 5.04.  

But this period can be extended by joint 

stipulation of the parties.  Id. 
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