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I.
LOAN MODIFICATIONS

Home Affordable Modification Program (HAMP) (aka Making Home Affordable):
1)
Information available at: http://www.makinghomeaffordable.gov.
2)
Government program that incentivizes mortgage companies to modify mortgages in order to avoid foreclosures.
3)
All mortgages serviced by a participating loan servicer are potentially eligible for modification through this program.  To find out if a particular loan servicer is a participant in HAMP, see:  http://www.makinghomeaffordable.gov/get-assistance/contact-mortgage/Pages/default.aspx
4)
Homeowners apply for this program directly with their mortgage company/loan servicer (can get assistance with this from free HUD approved foreclosure counselors).
5)
Goal is to get the homeowner’s monthly mortgage payment down to 31% of their gross monthly income.
6)
Test is whether the mortgage company will make more money by foreclosing or by modifying the loan so that the homeowner’s payments are 31% of income.
7)
Regulations prohibit foreclosure sales while a HAMP loan modification application is pending.  Mortgage company should postpone the sale if it has not made a decision on the loan modification application.
8)
The Making Home Affordable Handbook contains the regulations that the loan servicers must follow (for “non GSE mortgages” – i.e. mortgages not owned or guaranteed by Fannie Mae or Freddie Mac) – available at: https://www.hmpadmin.com.
Other Government Loans
1)
Loans that are owned or guaranteed by Fannie Mae or Freddie Mac are also eligible for modification under HAMP.  While the guidelines are basically the same as the HAMP (non-GSE) guidelines, they are not identical and some additional regulations may apply.  For information on whether a loan is owned or guaranteed by Fannie or Freddie, check:

http://www.fanniemae.com/loanlookup/ and

https://ww3.freddiemac.com/corporate/
For information on specific loan modification guidelines that apply to Fannie and Freddie mortgages, see Fannie’s “Lender Announcements and Letters” at: https://www.efanniemae.com/sf/guides/ssg/2011annlenltr.jsp?referrer=frpromo and Freddie’s” Bulletins and Industry Letters” at:

http://www.freddiemac.com/sell/guide/bulletins/
2)
Different HAMP rules apply to FHA loans.  For more information see:  http://www.hud.gov/offices/hsg/sfh/nsc/lossmit.cfm
3)
VA loans also have specific loss mitigation regulations.  For more information see: http://www.benefits.va.gov/homeloans/docs/foreclosure_avoidance_fact_sheet.pdf
II.
TENANTS IN FORECLOSURE
1)
Notice of a sheriff’s sale must be given to the occupant(s) of the dwelling. Minn. Stat. § 504B.151.
2)
At the end of the redemption period, the tenant must be given a 90-day notice to vacate, from the new owner of the dwelling. Protecting Tenants at Foreclosure.  (PTAF) Pub. L. No. 111-22; Minn. Stat. § 504B.285.

3)
If a bona fide tenant (i.e., not the mortgagor or child, spouse, or parent of the mortgagor) has a bona fide lease entered into before foreclosure, they are allowed to remain in the dwelling for the remainder of their lease unless the new owner will occupy the dwelling as their primary residence. (PTAF) Pub. L. No. 111-22; Minn. Stat. § 504B.285, Subd. 1a(b). 

4)
If a tenant chooses to, they may use their security deposit as their last month’s rent in the last month of a foreclosure redemption period.  Minn. Stat. § 504B.178, Subd. 8.

III.
POSSIBLE LEGAL DEFENSES TO FORECLOSURE
A)
Minnesota’s foreclosure by advertisement statute must be strictly complied with and if there are defects, homeowner may be able to set aside the sale.  See Minn. Stat. § 582.25.

B)
Homeowners have a statutory right to postpone the sheriff’s sale at least 15 days before the sale date.  Minn. Stat. § 580.07.

C)
Federal Truth in Lending Act (15 U.S.C. § 1601 et seq. and 12 C.F.R. 

§ 226 et seq.)

· if loan is a refinance (not a purchase money mortgage) and closing occurred within three years, rescission of the loan is possible if required material disclosures were not made to borrower 15 U.S.C. § 1635.

D)
Minnesota’s Anti-Predatory Lending Law (Minn. Stat. Ch. 58) (post 
August 2007)

- Limits compensation to brokers, imposes a duty of agency on brokers,

    prohibits “churning” (selling a loan with no tangible net benefit to

    borrower)
E)
Minnesota’s Foreclosure Reconveyance/Equity Stripping Law (Minn. Stat. § 325N).


- Regulates transactions in which homeowners in foreclosure are talked
 
   into selling their homes with a promise that they can remain in the home.

 
  Purpose is to prohibit equity stripping scams.
F)  
Bankruptcy can help homeowners catch up on arrears and potentially save home. 
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