
MINNESOTA

MORTGAGE FORECLOSURE
PROCESS

Lawrence A. Wilford
Orin J. Kipp

WILFORD & GESKE, P.A.

8425 Seasons Parkway

Suite 105

Woodbury, Minnesota  55125

(651) 209-3300

(651) 209-3339 – fax

www.wilfordgeske.com

Lwilford@wilfordgeske.com
Okipp@wilfordgeske.com
This is intended only as a general overview of the main aspects of the Minnesota

 non-judicial foreclosure process.
(©2011 Wilford & Geske P.A.)

I.
FORECLOSURE BY ADVERTISEMENT ‑ PROCEDURE
A. The mortgage and all assignments must be of record prior to commencement of foreclosure.  Minn. Stat. 580.02.
B. Mortgage must contain power of sale.  Minn. Stat. 580.01.
C. Notice of Availability of Pre-Foreclosure Counseling - must be sent before recording of Notice of Pendency of Foreclosure.  Notice must also be sent to authorized counseling agency along with mortgagor’s name, address and most recent phone number.  Minn. Stat. 580.021.
D. Power of attorney to foreclose.  Must be executed by holder of              mortgage.  Must be recorded prior to sale.  Minn. Stat. 580.05.
E.
Notice of Pendency.  Must be recorded prior to first date of publication of Foreclosure Notice, but not more than six months before the first date of publication.  Minn. Stat. 580.032
F.
Notice of Mortgage Foreclosure Sale.




1.
Six weeks published notice.  Minn. Stat. 580.03.



2.
The notice must be served upon person in possession, if premises are occupied at least four weeks prior to the foreclosure sale.  Minn. Stat. 580.03.



3.
The notice must be mailed to each person requesting notice in a recorded Request for Notice at least 14 days before the date of the sale.  Minn. Stat. 580.032



4.
Statute specifies information required to be included in Notice of Foreclosure Sale.  Minn. Stat. 580.04, 580.025. 580.045.
5.
Special notice requirements.

a.
Federal Tax Liens;






1.
Notice of foreclosure must be given to IRS at least 25 days before sale if tax lien is recorded 30 days before sale.  Notice must comply with the provisions of Sec. 7425 of the Internal Revenue Code.
b.
State Tax Liens;






1.
Notice must be given to Commissioner of Revenue at least 25 days prior to sale if lien recorded 30 days prior to sale.  Minn. Stat 270C.63.



G.
Homestead Designation Notice  - statutory form must be served along  with foreclosure notice.  Minn. Stat. 582.041.


H.
Foreclosure Advice to Owners – “Help for Homeowners Notice.”  Statutory form - must be different colored paper than any other notices served at same time.  Directs owner to contact Minnesota Home Ownership Center or HUD with questions.  Minn. Stat. 580.041


I.
Foreclosure Advice Notice to Tenant.  Statutory form - must be different colored paper than any other notice served at same time.  Advises tenant of certain rights and gives information about agency for tenant to contact with questions.  Minn. Stat. 580.041


J.
Notice of Redemption Rights - advises of right to redeem; different colored paper required.  Served with “Help for Homeowners Notice.”  (effective 8/1/10).  Minn. Stat. 580.041
K.
Foreclosure Sale




1.
Sale is held by sheriff of county in which the property, or some part thereof, is situated.  Minn. Stat. 580.06.




2.
Postponement. Minn. Stat. 580.07.




a.
Postponement by mortgagee:   publish notice of 
postponement once in newspaper which published 
original notice‑cost to be expense of party requesting 
postponement. Certain other required notifications to             be mailed to the property.
i. Including notice of the postponement and the new sale date, if known.





b.
Postponement by mortgagor:  Mortgagor may postpone sale for 5 months by recording an “Affidavit of Postponement” with County and delivering to Sheriff and attorney for mortgagee at least 15 days before scheduled sale.  (If foreclosure is subject to a 12 month redemption period, sale may be postponed for 11 months).  If sale is postponed by mortgagor, redemption period is reduced to 5 weeks.




3.
Property is sold to highest bidder; mortgagee or the mortgagee’s assign, may bid debt, all others must pay in cash or equivalent.  Minn. Stat. 580.11.
4.
Amount received from sale is full satisfaction of debt.  Minn. Stat. 580.225, (with a few exceptions).  Bid also determines the redemption amount.

L.
Post Sale Considerations




1.
Purchaser receives certificate of sale from sheriff, which must be recorded within 20 days after the date of sale. Minn. Stat. 580.12.  (10 days if 5 week redemption period)




2.
Affidavit of costs.  Must be recorded within 10 days after filing of sheriff's certificate.  This is generally recorded along with the certificate, standard form includes this affidavit. Minn. Stat. 580.17.




3.
Title acquired by purchaser.  Purchaser takes free and clear of the foreclosed mortgage and any junior liens.  Takes subject to any prior encumbrances, tax liens (where proper notice was not given), and the right of mortgagor and junior creditors to redeem

4.
Torrens property.  Proceedings subsequent action required to obtain a new certificate of title after expiration of redemption period.  Minn. Stat. 508.58.

5.
Consistent with Minn. Stat 582.30, deficiency judgments are generally unavailable subsequent to foreclosure by advertisement.
II.
REINSTATEMENT AND REDEMPTION
A.
Reinstatement‑ Minn. Stat. 580.30



1.
Reinstatement is allowed by statute at anytime prior to sale, and applies to both foreclosures by advertisement and action.  In order to reinstate, the mortgagor or holder of junior lien or encumbrance must pay:

a.
Amount in default plus attorneys fees, publication costs, service costs, and "other lawful disbursements necessarily incurred" in foreclosure proceeding.  In a foreclosure by action, the court is to determine the fees. The mortgagor need only pay 1/2 of the attorney fees set by Minn. Stat. 582.01.

b.
Payment may be made to holder of mortgage, foreclosing attorney or sheriff.

B.
Redemption ‑ Minn. Stat. 580.23.




1.
Generally, six months from date of sale or order of confirmation (if foreclosure by action).  In relatively rare situations, the redemption period is 12 months - usually agricultural property or where amount due is less than 2/3 of original principal amount of mortgage.  (Five weeks if the borrower has elected to postpone foreclosure sale.).  Minn. Stat. 580.23



2.
Shortened Redemption Period - For Abandoned Properties.

For mortgages executed after December 31, 1989, and where the property is found to be abandoned, the redemption period can be reduced to five weeks.  A separate court proceeding is required to reduce the redemption period.  If the redemption period is reduced after the foreclosure sale, the redemption period will expire five weeks from the date of the Order.  Minn. Stat. 582.032
a. Requirements for reduction of redemption period:

i. ten (10) acres or less in size;

ii. improved with a residential dwelling consisting of less than 5 units, which is not a model home or a dwelling under construction;

iii. not property used in agricultural production; and

iv. abandoned.
3.
Procedure for Redemption.

a.
Redemption by "mortgagor".






1.
Pay to sheriff or to purchaser the sum of: foreclosure sale price, plus interest at the note rate, plus additional amounts advanced as allowed by Minn. Stat. 582.03.

a.
In order to be entitled to collect additional sums advanced, an affidavit of additional amounts paid must be filed with the sheriff prior to end of mortgage redemption period.





     b.
Redemption by creditor.  Minn. Stat. 580.24.





1.
Must record Notice of Intent to Redeem at least one week prior to end of mortgagor’s redemption period.






2.
Pay to sheriff or to purchaser the amount in 3(a)(1), above, and amount due on prior liens to which have redeemed.

3.
Provide sheriff or purchaser with affidavit of amount due on redeeming party's lien.

4.
Record certificate of redemption within four days after redemption.






5.
Must also file documents necessary to establish interest within 24 hours after redemption.  Minn. Stat. 580.25.
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