REPORT AND RECOMMENDATION TO THE
MINNESOTA STATE BAR ASSOCIATION

The M SBA Public Law Section, with the support of the L egal Assistanceto
the Disadvantaged Committee requests the M SBA Policy Committee endor sethe
revised M SBA Model ProBono Policy and Procedures for Government Attor neys.

RECOMMENDATION

RESOL VED that the Minnesota State Bar Association amend the M odel Pro
Bono Palicy and Procedures for Gover nment Attorneys.

REPORT

I ntr oduction

In the spring of 2005, the M SBA Public Law Section appointed a Task Force
to examine Pro Bono legal services provided by public lawyers and to develop a
strategy to encourage increased participation.! The Public Law Section
under stands that public law offices are not private firms but rather are publicly
funded and generally must answer to elected officials. However, public lawyers and
public law offices are also an untapped source of legal talent that could contribute
significantly to the effort to meet the legal needs of the under served.

Historically, many public law offices have provided public education and
outreach in the community. Government lawyers have spoken at community
education forums, participated in CLE programs, taught in the colleges and law
schools, mentored students, and written extensively on legal issues. However, they
have not provided direct pro bono legal services to clients. The primary goal of the
Task Force is to provide the means and the opportunity for every public lawyer to
fulfill the pr ofessional responsibility to provide pro bono legal services.

Initially, several barriers to pro bono work by public lawyers were raised
and discussed. Legal and ethical barriers, including conflict of interest, heavy
caseloads, and the use of public funds, have discouraged many public lawyers and
public law offices from embarking on vigorous pro bono policies. To address many
of these concerns, the Task Force developed the revised Pro Bono policy which
provides the flexibility to permit each office to work within its legal confines and
create an environment encour aging pro bono work. The Model policy suggests that
each office analyze it's own legal and ethical issues and identify programs that will




not conflict with the work of the office and further suggests that employees be
granted flexibility in work hours and the ability to use limited office resources to
participate in pro bono work. For example, a prosecutor in the Hennepin County
Attorney’s Office could avoid potential conflicts of interest by working on civil cases
through Southern Minnesota Regional Legal Services. The policy anticipates that
limited phone calls and internet resear ch could be performed on office time at little
or no cost to thetax payers.

When James Bailie was M SBA President he dedicated his term to increased
pro bono work by all lawyers. This message did not reach the public sector,
per haps because very few public lawyers belong to MSBA. While the Task Forceis
not charged with increasing the public lawyer participation in M SBA, it is dedicated
to increasing pro bono participation by public lawyers and public law offices. To
achieve this goal, the Task Force recommends that the Chief Justice and the
leadership of the Bench, the Attorney General, the United States Attorney, the
County Attor neys, the City Attorneys, the Public Defenders, the Agency Heads, and
other elected and appointed heads of public law offices take the challenge and create
office environments that fully support pro bono work by public lawyers. It is not
only the pr ofessional responsibility of lawyers and judges to do pro bono legal work
but doing it can expand the knowledge and experience levels of all lawyers, and
thus, facilitate staff professional development. Having a uniform pro bono policy
for all public law offices will demonstrate the commitment of the elected and
appointed office leaders to the concept that pro bono work benefits the office and
the public at large. The lawyers will be fulfilling their professional responsibilities,
the lawyers will be providing legal services to the underserved at little or no cost to
the tax payers, and the lawyers will enhance their legal skills. Rather than a
political liability, this pro bono legal work should be viewed as a valuable asset to
clients, the office, the office leader, and the public at large.

The Need for Policy Revisions

At the initial meetings, the Task Force examined existing policies for both
content and practice.? Of those, the Minnesota Attorney General’s Office and the
Office of Lawyers Professional Responsibility provided model policies then in effect.
Several public law offices had official policies that were either outdated or not in
practice or both. Still others had no formal policies but encouraged Pro Bono legal
services (e.g. University of Minnesota). In 1994, the M SBA approved a Model Pro
Bono policy for government attorneys. The Legal Assistance to the Disadvantaged
Committee (LAD) initiated the policy discussion and sought the approval of the
MSBA Public Law Section and the Minnesota County Attorney’s Association
(MCAA) (approved with stated caveats). The policy was updated in 2000. It
appear s that the policy was neither widely publicized nor used as a model by most




public law offices. For example, neither Hennepin nor Ramsey County Attorneys’
Offices have palicies in place nor programs to encourage Pro Bonowork.

The MSBA Public L aw Section began discussing theissue of Pro Bono
work by government lawyers. Aaron Marcus, then a third year student at the
University of Minnesota Law School and a member of the Public Law Section
Executive Council, drafted a new Pro Bono policy for government lawyers. The
policy was adopted by the Public L aw Section but went no further.

In light of this history, the Task Forcetook on theissue of redrafting a M odel
Pro Bono Palicy. Attached below a redlined version of the Task Force Proposed
Model Pro Bono Policy for Public Lawyers® Prior to Task Force adoption, the
draft was circulated for comment to the Minnesota County Attorney’s Association
(MCAA), the Legal Assistance to the Disadvantaged Committee (LAD ), and several
public law offices. Because the LAD committee was the original sponsor of the
M SBA palicy, Task Force members requested and obtained the support of the LAD
committee for itsrevisions.

The Task Force recognizes that each public law office is different and the
options outlined in the revised model policy will allow each office to make the
necessary adjustments considering the nature of the practice and the size of the
office. By implementing the mode policy, each office will save the time and
resour ces necessary to “reinvent the wheel” and broad implementation will create a
group of probono coordinators who can share experiences and expertise.

The revisions are necessary to address problems with the old policy — the
policy lacked flexibility, didn’t address technology, didn’t overcome identified
obstacles, and wasn’t adopted by the large public law offices. By adopting the
revised policy, offices will be able to expand pro bono opportunities, tailor the
approved programs to the unique constraints of a particular office, identify
particular programs that meet the office goals and priorities, and minimize conflicts
of interest. In the end, the revised policy will provide guidance on how to achieve
pro bono success by over coming perceived barriers.

Substantive Changes

The Task Force's M odel policy updates the work done by the LAD
committee and the Public Law Section. It takes an active approach and assumes
that someform of ProBonowork is possiblefor every public lawyer and every
public law office. Whilethe Model Policy recognizes that every public law officeis
different, it provides aframework for individual offices to encour age and facilitate
pro bono work.




A. Generally Approved Activities: The palicy recommends that some pro
bono activities be generally approved. By this, the policy seeksto
establish relationships with recognized pro bono providers and reduce
the administrative burdens of managing an office pro bono program. In
determining what would be a“ generally approved” service, the agency
will have an opportunity to examine the program’s work and determine
whether thereis apotential for a conflict of interest, whether the work
will match the interests and the experience level of the attorneysin the
office, and in cases of direct legal services, insurethat legal malpractice
insurance coverageis provided.

B. ProBono Coordinator: For efficiency and continuity, the palicy
recommends an attorney or attorneys act as probono coordinators. This
will permit revisions to the agency’s pro bono policy, approval of
“generally approved” programs, review of r equests to do pro bono with
programs outside the “ generally approved” category, review of cases
wher e there have been changes in circumstances (e.g. development of a
conflict of interest or the time commitment exceeds expectations and the
work has the potential to interferewith the attorney’s regular workload),
and assistance for attor neys handling pro bono cases.

C. Flexible Schedules: Tothe extent it does not conflict with the attorney’s
regular duties, approval of automatic flex time.

D. Useof Office Resources. To theextent it would not conflict with office
functions, approval for using computers, minimal supplies, and if thereis
minimal or no additional cost to the agency, electronic databases and
other electronic research tools.

E. Record Keeping: Attorneysshould keep records of time spent on pro
bono pr ojects.

F. Recognition: Offices should recognize those lawyer s who perform pro
bono legal services.

The Next Steps
A. Approval of the Model Palicy: Seek the adoption of the M odel Policy by

elected/appointed officials heading public law offices, the Courts, M SBA
leader ship, and or ganizations comprised of public lawyers.

B. Pilot Program: Develop an 18 month pilot program with three distinct
pro bono opportunities for public lawyers and public law offices, monitor
theprobono hours, report the success to the Public L aw Section




C. Recognition for Pro Bono work: Recognize those public lawyers who
have not only completed work on pro bono projects but also have wor ked
to change office cultures to embrace pro bonowork.

Respectfully Submitted

M SBA Public L aw Section Pro Bono Task Force

Footnotes:

1. Task Force Members — Greg Brooker, United States Attorney’s Office, Pat Burns,
Office of Lawyers Professional Responsibility, Bill Donohue, University of Minnesota
General Counsel’ s Office, Mary Ellison, William Mitchell Law Student, Carole Finneran,
Ramsey County Public Defender’s Office, Cliff Greene, GreeneEspel, Jay Heffern,
Minneapolis City Attorney’s Office, Bill Hefner, Environmental Law Group, Joan
Humes, United Health care formerly with the United States Attorney’s Office, Tom
Kalitowski, Minnesota Court of Appeals, John Kingrey, Minnesota County Attorney’s
Association, Ken Kohnstamm, Assistant Attorney General, Nancy McLean, Hennepin
County Attorney’ s Office)

2. MSBA Model Pro Bono Policy for Government Attorneys, the United States
Department of Justice Pro Bono Policy; policies from other Federal Agencies, the Office
of Lawyers Professional Responsibility Pro Bono Policy; the Minnesota Department of
Human Services Pro Bono Policy; the American Bar Association; and many other
sources, including significant research and drafting work done by Aaron Marcus while he
was a student at the University of Minnesota Law School.

3. Modd Policy:

COMPARISON OF MSBA POLICY AND THE CURRENT
PROPOSAL BY THE PUBLIC LAW SECTION







DRAFT (September, 2006)

Model Pro Bono Policy
For Government/Public Attorneys and Agencies

Portions of this model draft were taken from the MSBA Model Pro Bono Policy
for Government Attorneys, the United States Department of Justice Pro Bono Policy,
policies from other Federal Agencies, the Office of Lawyers Professional Responsibility
Pro Bono Policy, the Minnesota Department of Human Services Pro Bono Policy, the
American Bar Association, and many other sources, including significant research and
drafting work done by Aaron Marcus while he was a student at the University of
Minnesota Law Schooal.

|. ThePalicy.

Recognizing the ethical obligation of every attorney to provide legal services to those of
limited means and to undertake activities to improve the legal system, and recognizing
the significant unmet need for civil legal services for low-income and disadvantaged
persons in this state, it is the policy of this effice-agency to encourage, facilitate, and
support participation by agency attorneys in at least 50 hours of pro bono aetivities
Services per year.

Comment

g@mwnenpattemeyswmmmneaenw#&s Th| S sectl on sets outa proposed statement of poI i cy for an
agency or-office supperting that desires to support participation by its staff attorneysin pro bono activities
services. The scope of the policy covers al department employees and the spirit of the policy is designed
to reflect on non-attorney employees as well. While recognizing that employment as a government
atorney is dready one of the highest forms of public service, the unmet public need for |ega assistance
triggers an additiona obligation to perform volunteer work. Therefore, this agency strongly urges each
atorney to set apersona goa of providing at least 50 hours of pro bono legal and volunteer services each

year.

Rule 6.1 of the Minnesota Rules of Professional Conduct provides that:

A lawyer should render public interest legal services. A lawyer may discharge this responsibility by
providing professional services at no fee or a reduced fee to persons of limited means or to public service
or charitable groups or organizations, by servicein activities for improving the law, the legal systemor the



legal profession, and by financial support for organizations that provide legal servicesto personsof limited
means.

In 1990, the Minnesota State Bar Association adopted an aspirational standard for the provision of pro bono
legal services of fifty hours per year with at least twenty-five hours devoted to direct legal services to low-
income persons. The American Bar Association has adopted a similar standard. Pro bono work reflects
favorably upon this agency’'s commitment to public service. Attorneys have unique skills and abilities
which can be used to provide services for the disadvantaged, and to promote the public interest, in ways no
other profession can. Volunteering for pro bono work aso provides individual attorneys an opportunity to
broaden their professional experience and skills, as well as the satisfaction of helping thosein need

[. Pro Bono Services
A. Definitions:
Pro Bono Services {-e v vices) include both

the pro bono representation of cllents and non- I|t|gat|on volunteer activities.
Asused in this policy, “pro bono services” means:

1. Providing legal services without remuneration to:

a. Persons of limited means; or

b. Charitable, religious, civic, community, governmental and educational
organizations in matters which are designed primarily to address the
needs of persons of limited means; and

2. Providing additional law-related services through:

a. The delivery of legal services without remuneration to individuals,
groups or organizations seeking to secure or protect civil rights, civil
liberties or public rights, or charitable, religious, civic, community,
governmental and educational organizations in matters in furtherance
of their organizational purposes, where the payment of standard legal
fees would significantly deplete the organization’ s economic resources
or would be otherwise inappropriate; or

b. Participation in activities for improving the law, the legal system or the
legal profession.

Comment

The definition of “pro bono services” used in this modd policy recognizes the critical need for legal
services for disadvantaged persons and persons of limited means. Lega services under these paragraphs
consist of a full range of activities, including individual and class representation, the provision of lega
advice, legidative lobbyi ng, administrative rule-making, and the provision of training or mentoring to those
who represent persons of limited means. This definition of “pro bono services,” however, also includes a
broad range of non-litigation activities. Government attorneys who are unable or find it difficult to provide
direct representation to pro bono clients can, nevertheess, contribute by participating in non-litigation
activities or by providing litigation and non-litigation services described in A(2) _In some circumstances,

We recognize-that—there may be statutory and/or regulatory restrictions may that prohibit or impede




government and public sector lawyers and judges from performing certain pro bono services. Every effort
should, nevertheless, be made to encourage and support government attorneys who wish to provide pro
bono services.

B: Types of ProBono Services:

Specifically, the following types of pro bono services may-be-approved are
approved, if participation does not violate other terms of the policy. Attorneys

who wish to pursue other activities services must obtain prior approval from
[ther supervisor; the office pro bono coordinator or committee; the divison
director ec] [Examples of case types and activities an agency may
designatel/list as approved]:

1. Legal adviceclinics
2. Volunteer lawyer panels
3. Bar Association Committee work

Comment:

The listed agencies, case types, and activities do not conflict with this agency’'s needs and are

designed to meet the interests of staff attorneys. They encompass all types of services that may be
approved. They are broader than the list of “generaly approved” services as defined in 11C. For additional
opportunities, agencies should consult the MSBA’s Directory of Pro Bono Opportunities for Lawyers. The
most recent edition can be found at www. projusticemn.org.

Hl—Procedures




. Generally Approved Services:

The designation of an activity or program as “generally approved” indicates

that employees in the agency have permission to engage in these services, or

seek referrals from these programs, without having to seek further permission

from the approving entity as described in section IVV. For use in this policy,

generally approved services may include:

a. Types of pro bono legal services that will not result in a conflict

b.

C.

of interest with the duties of the attorney; and
Types of pro bono legal services within the experience level of
the agency’ s attorneys.

In the case of activities such as walk-in clinics, the general

approva conferred by the approving entity [supervisor, pro bono
coordinator, committee, or other designated officer] covers the
employee’s participation in the activity as well as minimal
follow-up activity such as providing information, making phone
cdls for the client, or making a referral for further assistance. In
the case of referrals from legal services organizations, the
general approval conferred by the approving entity permits the
employee to seek cases from the programs; however, the attorney
must adhere to the conflict rules described infra. The following
iIs a complete list of generally approved services (It is
recommended that the list be complete — but subject to

revision.) :

10
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4. Bar Association Committee work.
5. Mentoring

Comment

By pre-approving services in particular areas of practice, through specific legal services organizations, and

through other pro bono opportunities, the agency sets a clear policy; eiminates bureaucratic barriers for
attorneys wishing to participate in pro bono projects; eases administrative responsibilities on pro bono
coordinators; and refers attorneys to agencies that may be well suited to the attorneys’ skills.

Distinguishing between non-representational and representational services is of key importance. Genera
approva should cover those services not subject to the uncertainties of trial, the potential for a malpractice
lawsuit, the burden of costly litigation, and those tending to be time sensitive. For example, receiving
training or referrals from lega service organizations or assisting the organization in a hon-representational
matter may be generaly approved. Research, advice, or other non-representationa services can also be
performed with ageneral approval.

1. | mplementation

A: ProBono Coordinator or Committee:

The agency shall select an attorney or attorneys to act as either a pro-bono
coordinator or a pro bono committee. The coordinator or committee shall act to
establish and execute the pro bono policy.

Comment

It is recommended that an agency with over 10 attorneys establish, at minimum, a coordinator position. In
alarger agency, there may be a greater need to implement the policy, revise the policy and coordinate pro
bono activities. This need may be better served by a committee reflecting the different areas of the
agency’'s practice.

B: Duties of the Coordinator or Committee:

The coordinator and/or the committee shall be responsible for:

Adopting and revising the agency’ s pro bono policy:;

Disseminating the pro bono policy to agency attorneys,

|dentifying, approving, and posting generally approved services;

Being available to assist or advise attorneys on pro bono opportunities;
and

Either investigating and approving pro bono service requests or acting as
advisor to approved entities when requested.

PO PE

o

Comment
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Adopting and revising the agency’s policy is important as the initial draft may prove to be cumbersome or
too limiting. A periodic review will enable the agency’s attorneys to better adjust to the changi ng needs of
the community and the legal profession. |f a committee is created, this should be an expressed duty of the
committee.

Identifying., approving, and posting generally approved services is better suited for a commi ttee although
the coordinator is capable of performing the task. If a committee is established, the fina list should be
compiled and approved by the entire committee.

Advising on pro bono matters should be the sole responsibility of the coordinator as communication to a
single person will be easier to manage and create a greater base of knowledge in the coordinator.

Each agency has its own structure which may permit approva of representational services and activities
that have not been generaly approved by an approving authority, rather than the pro bono coordinator or
the committee.  Supervisors will traditiondly have a much more intimate knowledge of the requesting
attorney’s duties at the agency, the time required to complete their duties, the flexibility of that attorney’s
schedule, and other factors that may affect the attorney’s work at the agency and the representation of the
client. However, an individual supervisor may not be in a position to make decisions or commitments that
affect the office as awhole. The coordinator should seek to advise the supervisor of particular services that
provide mad practice coverage and training.  The coordinator should also encourage the supervisor to
request advice regarding particular activities, legal service organizations, and other matters concerning the

request.

If the agency is small and there are only one or two main supervisors, delegating the approval function to
the coordinator may be more appropriate as the coordinator will know the attorneys making requests and
most likely understand the needs of the agency. Further, the small number of requests will not overburden
the coordinator.

V. Approval
A. Generally Approved Services:

As defined in section [1.C, generally approved services do not reguire the
approva of the approving authority before an attorney may engage in the pro
bono services. The generally approved services shall be listed in the pro bono
policy. Generaly approved services may be periodically added or removed by
the coordinator or committee as is deemed necessary.

B. Approval Required for All Services not on the Gener ally Approved List.

Participation in pro bono services, if not listed under generally approved services,
must be approved in advance by the approving authority. In representational
services, the requesting attorney must also comply with section 1V.D infra. When
approving arequest, the approving entity shall determine:

1. Whether the request falls within the kinds of pro bono services permitted
by this policy.

2. Whether the matter appears likely to interfere with the performance of the
attorney’ s official duties and responsibilities (e.g., the matter or activity
appears likely to require protracted absences during office hours; or use of
an unreasonable amount of office supplies or services)

12



3. Whether participation would result in a conflict of interest under
Minnesota Rules of Professional Conduct 1.7, 1.9, 1.11. Each agency
must determine its own conflict of interest policies and standards.

C. Changesin Circumstances after Approval

If, after commencing a pro bono service, the demands, time commitment, clients,
or other obligations undergo a material change or become more complex than
originally expected, the attorney must notify the approving authority of the
changed circumstances. The approving authority may approve of the changed
service after considering the factors listed in IV.B. |If the changed circumstances
fail to satisfy one or more of the factors in IV.B, withdrawal or termination shall
be considered in accordance with Minnesota Rules of Professional Conduct 1.16.

Comment

If the agency develops the prior approved activity modd, it is anticipated that prior approva will s dom be
needed. In most instances, providing a substantial list of generaly approved services will €liminate the
need for case by casereview except for unique requests by particular attorneys.

Under 1V.B, the agency must consider the amount of time and resources the pro bono service will require
of the attorney. Minnesota's moonlighting provision, Minn.Stat.843A.38, subd. 4, prohibits public
attorneys from using state resources for private purposes that are “not in the interest of the state”
However, the agency head should establish a policy supporting pro bono services and advocating that pro
bono work is“in theinterest of the state”.

D. Representation of ProBono Clients.

1. Malpractice Coverage:

Before agreeing to meet with or accept a pro bono client, the attorney should
determine whether the referring program or organization has a malpractice
insurance policy which covers volunteer attorneys. This agency does not
provide malpractice coverage for pro bono work.

Many of the referral programs (SMRLS, VLN) provide malpractice coverage for volunteer lawyers.  1tis
recommended that any generaly approved services be screened to determine if the organization provides
mal practice coverage.

2. Accepting aPro Bono Case:




Comment

a. Each agency will establish its own conflicts checking procedure (See
IV(D)3)

b. The client will be notified that representation is subject to the conflicts
check.

c. Theattorney will follow established agency procedures for opening afile
and
communicating with the client.

d. The client should be informed how, when, and where to contact the

attorney by
telephoneor letter.

Many referral programs and/or organizations have form retainer letters and-closing-letters, ormay-be-able
to-provide examples, and-either-have—or-may-beableto-provide, suggested procedures for opening and

closing files, and may provide other case management assistance.

3. Conflict of Interest. A conflict of interest exists where:

Comment

a

Acceptance of the case would result in simultaneous representation by the
attorney of parties with adverse interests, or the attorney’ s obligations to
the client would limit his or her ability to represent the agency. MRPC,
Rule 1.10,1.7, Rule 1.9.

Acceptance of the case would result in representation adverse to the
interests of aformer client. MRPC, Rule 1.9.

The representation of the client would involve the attorney in a matter in
which the attorney participated personally and substantially as a public
officer or employee unless, after consultation, the appropriate government
agency or office consents. MRPC, Rule 1.11.

The attorney knows or has access to confidential government information
which could be used to the disadvantage of the adverse party. MRPC, Rule
111

The attorney is restricted from representation byLawyersProfessional
Responsibility Board-Opinions2-and-6 MPRC, Rule 1.11 and the adjacent

comment which place certain limits on the defense of criminal cases by
city, municipal, or county attorneys.

Those matters in which representation or participation would clearly
create the appearance of aconflict of interest.

One impediment to the participation of government attorneysin pro bono servicesis the perceived or actual
potential for a conflict of interest with the attorney’'s officia duties and the interests of the agency for
which the attorney works. The potential for a conflict of interest, or the appearance of a conflict of interest,

14



should not be viewed so broadly as to discourage pro bono service. Each agency should identify situations
which are clear conflicts for that office. We-encourage-agencies Agencies are encouraged to define
conflicts of interests as narrowly as possible and to review matters on a case by case basis to determine
whether or not an actual conflict of interest exists in a particular case. In certai n instances, such as offices,
agencies, or courts representing or serving a specific county or geographic area, the potential for a conflict
may be avoided by providing pro bono services in neighboring counties.

4. Case Administration.

An attorney participating in a pro bono service is personally responsible for
his or her pro bono files. The attorney should open a file for each case, and
implement a calendaring and/or tickler system to ensure that deadlines are met
and significant dates are not missed. A closing letter should be sent to the pro
bono client when the matter is completed or resolved.

Comment

A government agency is generaly restricted from direct involvement in the supervision or administration
of an attorney’s pro bono files. Pro bono clients are, however, entitled to competent and effective
representation. If guidance or assistance is needed, many referral programs or organizations can provide
information on case management, and provide forms, training, and access to the expertise of their staffs.

5. ldentification with the Agency

Government attorneys who participate in pro bono activities or in providing
pro bono services may not indicate or represent in any way that they are acting
on behalf of the agency, or in ther official capacity. = Throughout the
representation an attorney:

a. Must make it clear to the client, any opposing parties, or others
involved in apro bono case or activity, that the attorney is acting in his
or her individua capacity as a volunteer, and is not acting as a
representative of, or on behalf of, the agency..

b. Not use office letterhead, agency business cards, or otherwise identify
him or herself as a government attorney in any communication,
correspondence or pleading connected with pro bono activities. The
agency address may be used, with the permission of the coordinator or
supervisor, if the address does not include the agency name or indicate
the nature of the office.

c. Not use the general agency telephone number for pro bono activities.
Phone calls may be received either on the attorney’ s personal line or

15



through the referring program or organization. The attorney may not
receive telephone calls from clients at the agency number if the call
will or may go through a receptionist or switchboard which would
identify the agency.

d. Agency offices may not be used for meetings with clients or opposing
counsel in a pro bono case if to do so would conflict with agency

policy.

Comment

It isimportant that it is clear to the client, opposing parties, or others involved in a case or activity, that the
attorney is acting in his or her individua capacity, and not on behaf of, or as a representative of, the
government agency. Thus, the use of offices or stationary, or the receipt of telephone calls from clients
where the call may be answered in a way that identifies the agency, is generaly restricted to prevent
leaving the incorrect impression that the agency is representing a pro bono client or is in some way
involved in apro bono services.

AgenC|es are encouraged to be as erX|bIe as possible, glven the ci rcumstances of the offlce—n—may—ter

proved Services (|dent|f|ed aqencmﬁ) should provide attornevs W|th meeting sparm and phone lines or
other forms of support that the agency should not be providing. It is usually appropriate for an attorney
representing a pro bono client to identify him or herself on pleadings and in letters as a volunteer attorney
for thereferral program or organization.

V. Use of Agency Resources
1. Hoursof Work.

When performance of pro bono work is required during regular work hours, the
attorney may request that the approving authority authorize a flexible work
schedule to accommodate the time needed for pro bono work, or permit leave
without pay or use of vacation time. [The standard (work week or pay period)
consistsof _ hours. Attorneyswho do pro bono work during office hours must
account for __ hours per week/pay period (the standard work week or pay
period) in performing their official duties and responsibilities] If not interfering
with the attorney’s work at the agency, the gpproving authority may approve an
automatic flex schedule during the course of the pro bono service which alows
for the attorney to fulfill the required agency hours at times not conflicting with
the pro bono services.

Comment

One of the significant impediments to participation by government attorneys in pro bono services is the
cost of participation and the necessary need to avoid expending public funds. A-numberof statutes-and

16



The provisions in thrs eectron therefore recogni ze the concern that agencies not spend taxpaver doIIars for
metters outside the publrc servrce purposee and obquarons of the aqencv Agencies—are-stronghy

d m z ™ If avolunteer actrvrty bears a
reeeonable relatronshrp to the attorne;fs posrtron or dutree and responsibilities or will substantialy
contribute to advancing the attorney’s skills needed in performing the attorney’s job, supervisors are
encouraged to include partrcrpatron in such activities as part of the employees assrgned duties, e.g.,

2. Telephone Calls.

Loca telephone calls may be made from the attorney’s personal line. Long
distance phone calls may not be charged to the agency. Arrangements for long
distance calls should be made through the referring program or organization.

C. Offices/Library.

Attorneys may use their persona offices to do-research-and-to-draft-pleadings;
bnefs-tet%epsepethepwnﬁerkmatenalerdo pro bono pr0|ects Ihe4rbrary—may

r%eereh Such work. should be done in a manner whrch does not mterfere wrth

the performance of the agency’'s or attorney’s reqular functions or duties and
responsibilities.

D. Clerical Support.
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Typing, copying, collating, and other clerical support is permitted on a limited

basis by clerical staff, who-agree to-volunteer-their-time, with the approval of the
clerical staff supervisor, to the extent union-work-rules-permit allowable.

Comment

Clerical supervisors should be encouraged to be flexr bIe in schedulrng to allow vqunteer work by clerica
staff during and after regular business hours 2 Y ,

Agency tmks must be grven prrorrty, but the typ| ng of short Ietters pleadr ngs or other documents and
limited copy| ng shouId be permrtted wrth the approva of the clerica staff supervrsor Assrstaneesheutdbe

commrttee mav want to consrder whether a partrcular referrr nq agency provides clerica support when

deciding to add it to the “ generally approved” serviceslist.

E. Supplies and Equipment.

1. Attorneys may use word processing and dictation equipment so long as
such use does not interfere with the performance of the agency’s or the
attorney’ s regular functions or duties and responsibilities.

2. A limited amount of office supplies, photocopying, and fax use is available
to attorneys domg pro bono work Si gnlflcant +dentrt4abteexpenses-eg—use

fa*ed expendltures such as use of Iarqe amounts of paper stamps long-

distance telephone calls, and so on, should be promptly reimbursed to the
agency.

Comment

Atterneyswhe-partrerpate#rpro—beneeetn% Coordr nators or commi ttees are encouraged to consi der the
avarlabrlrty of supplr

ograms-and-organi —re .when qeneralv approvrnq aleqa Services proqram

or actrvrty Aany D cal - Many offer these
benefits. Use of other resources such as the Mrnnesota Justice Foundatron which provides research

assistance through law students, should also be encouraged.

Agencies are encouraged to be as flexible as possible in alowing the use of office supplies and equipment
(e.g., paper; supplies such as paper clips, staples, pens, postage, photocopying, fax, etc.) to support the
provision of pro bono services and-activities. The provision as—propesed—by-the Committee-is—a
compromise as written allows the use of a limited amount of office supplies, wherethe cost isminimal, and
it is not cog effective to try to document calculate and attempt to recover the expense. QFep@eampLe—the

' ing-a Ve Where costs ae srgnrfrcant

and |dent|f|able—the—Gemmrttee—prepesed—that and the referrrnq agency does not provide the needed
support, the agency should accommodate the provision of pro bono services by alowing attorneys to use
office equrpment and supplres and then requiring prompt rei mbursement of the expense to the agency

F. Use of Electronic Resour ces and Databases
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The use of commercial and electronic databases or other resources may be used
when to use them would result in minimal or no additional cost to the agency.

2. Recording and Recognition

A. Recording of Pro Bono Services Rendered

After completion or termination of the pro bono service, the attorney shall
submit a time statement to the coordinator or committee providing the name
of the attorney, the commencement and completion dates, and total number of
hours spent performing the pro bono service. The statement is not required to
be detailed.

Comment

Recording of pro bono services is an essential component of the policy. Knowing the total hours spent by
atorneys will greatly assist the coordinator or the committee in adjusting the policy to suit the needs of the
agency and the volunteer attorneys. For example, certain services may require only a day long
commitment while others will be substantialy longer. If many employees seem to be seeking out single
day services, generaly approving those services may enable attorneys to more easily participate on their
own schedules. Recording will also enable service organizations to work with government agencies to
better facilitate connecting attorneys with opportunities. Record keeping will also assist in those cases
where attorneys fees may be awarded.

B. Recognition

The agency shall recognize attorneys completing the recommended 50 hours a
year of pro bono service.

Comment
Recognition not only shows the attorney that pro bono work isimportant to the agency, but it also
encourages an ethic of volunteerism in the agency that may encourage other attorneys to participate.

T:\Division\JPD\McL ean\Pro Bono policy revision report-recommendation.doc
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