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Greetings From The Chair

By: Jason Kohlmeyer

W, another bar year is coming to an end, and instead
of theusua Chair’s articlethanking everyonefor al their
hard work during the Bar year (thank you all) or saying
what a great experience this year has been (it has been
fantastic), | want to discuss job movement among new

lawyers.

As | enter my last year of having the title“New Lawyer,”
(both aging out and having too many years of practice),
| have noticed an interesting, and | think disturbing, item
of interest; the frequency of job movement among new
lawyers. Asthe New Lawyer Chair, | had the opportu-
nity to talk to new lawyers throughout the state, and as
wetaked, | would alwaysend up asking “How iswork?’
To be honest, | first asked this question simply to make
small talk, but later | became genuinely interested as |
started to redlly listen to the responses. As | would take
my informal survey, what | started to hear from amgjority
of new lawyers was not positive. | heard “it's okay,”
“you know,” “I'm keeping my options open.” These are
not the phrases you would expect to hear from people
who lovether job, or are even satisfied with their job.

This prompted me to look into lawyer satisfaction rates
around the country. The ABA conducted a survey afew
years ago and it found that 33% of all attorneys were
actively seeking to leave their jobs and an additiond
31% werewillingto consider changingjobs. A 2001
study by the University of Indiana found that the
average salary for a large firm associate after 5 years is
approximately $80,000, while public service/government
attorneys can expect to earn, on average, $35,000 after 5
years. Somewhat surprising was that the study indi-
cates that job satisfaction is lowest among large firm
associates and highest among public-sector/government
attorneys. | say surprising because, according to the
Indiana study, the large firm associate makes more than
twice what a public sector lawyer makes, yet is not as
happy with his or her job.

Is job movement and dissatisfaction a bad thing? | don’t
necessarily think so, but what is destructive is the
constant job movement solely in order to earn more
money. | think a legal headhunter friend of mine said it
best when, many years ago, | asked what | could earn if |
changed jobs. Instead of answering my question, he

asked me aquestion, “Do you likeyour job?” | answered
I loved it, but wanted to “keep my options open.” His
reply has stuck with me ever since. Hesaid thereis more
to look at than the paycheck and if you love your job,
keepit, evenif you can earn a few more bucks at thefirm
down the road.

S0, as | leave the New Lawyer Section, | will descend
from my soap box and leave you with some thoughts on
theissue of job movement. If you arelucky enoughto find
ajob whereyou get to practicean area of the law that gets
you excited to go to the office in the morning, keep it,
you might not find it again. | think we need to look at the
Indiana survey and realize what public sector/govern-
ment attorneys have known for years, you don't go to
the office solely for a pay check, but for the type of work
that you do.

Jason Kohlmeyer isthe soon to be past-chair of the New
Lawyer Section of the MSBA and is a trial lawyer in
Mankato, MN with the firm of Manahan, Bluth &
Kohlmeyer. Mr. Kohlmeyer can be reached at
jck@manahanbluth.com




Consderations For Your First Civil Case

By: Arthur G Boylan

At some point in the career of any new lawyer, a case
arrives on your desk and you are given the responsibility
of handling the case from start to finish. Evenin the con-
text of asimple claim, this type of assignment cannot be
taken lightly. Here are afew things to consider when ap-
proaching your first civil case.

1. Getyour Bearings: Smply put, anew lawyer must
know thefile. Despitethefact that experienced attor-
neys may expect you to instantly grasp the issues of
the case, a new lawyer should closely examine the
initial pleadings, the correspondence, and the con-
tents of the file in order to get a complete under-
standing of the story. If you have questions, ask the
assigning attorney or speak directly with the client.
You may be surprised at how much information you
can collect from the documents and from discussions
withtheclient. Next, determinewhichvenuethe case
isin. Isit Minnesota State Housing Court, Concilia
tion Court, Family Court, or Minnesota State Court.
This is important because each court has its own
specific rules. For the core documents of a case,
make your own copies and start aworking file (don't
copy everything — just the essential materia). De-
velop this base and you will be well on your way to
identifying the salient issues and making substantial
contributions to a case.

2. Answer. If you need to respond to a Complaint, the
time spent learning about the case will allow you to
proceed with ease. At the beginning of a case, con-
sider thefollowing:

1) Will you need to make any motions under Rule
12, such as failure to state a claim or improper
venue? Generally oncethese motionsarewaived,
they are gone forever.

2) Shouldyou makea counterclaim under Rule 13?

3) Should you simply Answer the Complaint?

Specifically, pay attention to whether any defenses can be
raised, whether service was proper, and whether there is
proper jurisdiction. If you have concluded it is best to
Answer, think about the case and makefirm decisions about
the claims and the best course of action for your client.
With the help of your client, you will beableto respondto
each allegation in the Complaint. Throughout this entire
process be mindful of the obligationsimposed by Minne-
sota Statutes section549.211 and Rule 11.

3. Know thePlayers: Oneveryimportant tip to remem-

ber isto usecarein all your interactions. The sheer
number of people involved in an average claim can
be surprising, and each relationship must be handled
with respect. At an early stage, identify the players
in your case (opposing counsel, the Judge, the
Judge's clerk, and the other parties) and learn what
you can about each of them. Consult withyour col-
leaguesandlook for basicinformationontheinternet.
After developing asense of the players, you will be
better equipped to manage each interaction. Pro-
ceed with caution and be consistently professiond.
But if you have a gut reaction to something — you
sense opposing counsd is being unreasonable (they
probably are) or if you sense that opposing counsel

might bewilling to reach anearly amicableresolution
— be willing to trust your intuition. Your dealings
with the Court are equally important — respect the
clerks and the administrators. Their opinion of you

will undoubtedly be shared with the Court a some
point. Being prepared and consistent in your desal-
ings with people will enable you to quickly shed the
indiciaof anew lawyer and earn the respect of your
colleagues.

. Don’'t Forget The Filings!: If you are anew lawyer

onacase in Minnesota State District Court, you will
inevitably be asked to tend to the routine filings.
The Court will not ask for these, but they are re-
quired. For example, in Minnesota State District
Court, this includes the Certificate of Representa-
tion, thelnformational Statement and the Joint State-
ment of the Case. After acaseis filed, revisit the
General Rulesof Practiceand add duedatesfor these
filingstoyour calendar. TheCertificate of Represen-
tation must befiled by the party filing the action and
it must includethe contact information for any party
(and counsel) involved inthe action. If theinforma-
tion is not known at the time the party files the ac-
tion, Rule104requirestheat it beprovidedto the Court
within seven days of acquiring such knowledge.
Within sixty days of thefiling of an action, Generd
Ruleof Practice111 requiresafiling of the Informa-
tional Statement. The Informational Statement in-
cludes avariety of information, including names of
parties and counsel, general positions on the case,
timelines, and informationregarding discovery. Some-
time thereafter and in accordance with the Schedul -



ing Order from the Court, a Joint Statement of the
Caseisdsorequired. SeeMimn. Gen.R. Prac. 112.01.
Generaly, you must work with opposing counsal to
prepare asinglefiling for the Joint Statement of the
Case. However, the court may also chooseto direct
separate filings or, if opposing counsd is uncoop-
erative, a party may file a separate statement with an
affidavit setting forth the efforts made and reasons
why ajoint statement could not befiled. Check out
each of theserulesandtheformsavailablefor down-
load from the Minnesota Courts website at: http:/
www. courts.state.mn.us/rules/general/GRititlel . htm.

Overall, the most important tip is to be prepared and be
organized. Ask questions whenyou areunsure of the next
step. Keep your calendar upto date andreview it frequently.
Know the local rules and double check all your submis-
sionsto court to make suretheinformationiscorrect. At-
tending to your first civil case can be daunting, but if you
follow these ssmple steps you should be successful, even
if youdon't win.

Arthur G Boylan is an associate with Leonard, Sreet,
and Deinard in Minneapolis, MN and can be reached at
arthur.boylan@l eonard.com.

Evidence-Based ProsecutionsAnd The
Admissbility Of Hearsay After
Crawford v. Washington In Minnesota

By: Benjamin P. Hayek

|. Introduction

In Crawford v. Washington® the United States Supreme
Court atered the way tria courts approach the issue of
admissibility with respect to hearsay statements. Prior to
Crawford, courts functioned under the precepts of Ohio
V. Roberts,? whereby a trial court could admit hearsay
statements upon a showing that the statement proffered
wasrdiable. Crawford rejected this method, as it had be-
come a rather permissive stance toward the admissibility
of such statements and thus violative of the Sixth
Amendment’s Confrontation Clause. Under Crawford,
courts must now bar the admission of “testimonial” state-
ments unless the government can lay afoundation demon-
strating that (1) the accused had a prior opportunity to
cross-examine the declarant, and (2) the declarant is un-
avalableat thetimeof trid.®

The new Crawford rule creates a particularly interesting
dilemma* with respect to cases involving domestic and
crimina sexual abuse. Prosecutorsinsuch casesare fully
cognizant that they often must proceed insuch caseswhere
thevictim recantstestimony, is unable, or is otherwiseun-
willing to cooperatewith theprosecution.> The hurdiefor
prosecutors appears high, as Crawford seems to bar al-
most al types of statements traditionally utilized in abuse
related offenses, ranging from statementsmadeduring 911
calls and statements made to law enforcement officers, to
statements made to medical and socia services person-

nel.® Given the nature and preval ence of domestic vio-
lence and the corresponding social need to address such
problems,” two suggestions have been proposed to avoid
Confrontation Clause problemswith respect to testimonial
hearsay statements.®

Il. Define” Testimonia”

The first way to avoid Confrontation Clause problems is
to deem the statement proffered “nontestimonial,”
because only testimonia statements require confronta
tion; nontestimonial statements do not.° Crawford
explicitly left open the meaning of “testimonia” for
definition by inferior courts,® and they have obliged.

Within the context of statements made by a declarant to
law enforcement officers, Crawford held that the right to
confrontation turns on whether the statement proffered
was “testimonia” at the time it was uttered.’* State-
ments made to police are generally deemed testimonial
and require confrontation if proffered in court.’? But
some states have distinguished between statements
made spontaneously to police, statements made in
response to mere police questioning, and statements
made during police interrogation®® — thereby suggesting
a rather hierarchical approach. Likewise, a Cdifornia
appd late court has drawn a distinction between state-
ments made to police prior to the initiation of an officia
investigation and those made after such initiation.** Min-



nesota has followed Indiana in adopting a scheme based
onthehierarchica approach that focuses more on the sub-
jective spontaneity of the utterance rather than the objec-
tive actua timing of theformal investigation’s commence-
ment.® In Hammon v. Sate, the Indiana Court of Appeds
espoused its subjective viewpoint on the issue:

When police arrive at the scene of an incident in re-
sponse to a request for assistance and begin infor-
mally questioning those nearby immediately thereafter
in order to determinewhat happened, statements given
in response thereto are not “testimonia.” Whatever
elsepolice“interrogation” might be, wedo not believe
that theword appliesto preliminaryinvesigatory ques-
tions asked at the scene of a crime shortly after it has
occurred. Such interaction with witnesseson the scene
doesnot fit withinalay conception of police“interroga
tion,” bolstered by television, as encompassing an “in-
terview” inaroom at thestationhouse. It aso does not
bear the hallmarks of an improper “inquisitorial prac-
tice.”16

The Minnesota adopted this rationde in Wright, reason-
ing that:

[Thedeclarant] took theinitiative to makethe 911 call
and he volunteered his statements to the officer at the
scene. There is no indication in the record that [the
declarant] was subjected to structured questioning by
the officer, nor is there any indication that [the
declarant] should have reasonably expected his state-
ments to be used at [the defendant’s] trid more than
one year later....At the time [the declarant] made the
statements, he had not been notified that a crime had
been committed, so it would have been objectively un-
reasonable [for him] to believe that his statements
would be used at alater trial. [The declarant] wasalso
not subjected to formal police interrogation, which
lends [further] support to classifying his statements as
nontestimonial. Therefore, [we hold that the
declarant’s] statements are not testimonial .’

By contrast, the Court of Appeals noted in dicta that
statements made by a declarant, at jail, and after being
arrested on suspicion of another crime, “appear[] to be
the type of testimonia statement that concerned the
[United States Supreme] Court in Crawford.”®

Thus, it appears that Minnesota trial courts are free to
deem statements* nontestimonial” in situationswherelaw
enforcement are responding to a call for assistance® and
theinitial fact-gathering after arrival, but “testimonia” in
situations were the declarant has been placed under cus-
todial arrest.® However, the anaysis does not end there,
for the statements must not only satisfy the Confrontation

Clause, but must also satisfy the Minnesota Rules of Evi-
dence. As such, an exception must apply to each state
ment beforeatrial court alowsitsadmission.

I1l. Rulesof Evidence

The three bread-and-butter exceptions to the admissibility
of hearsay when prosecuting domestic violence cases
wherethe victim islater unavailable or otherwise refuses
to cooperate (i.e., is“unavailable’ to testify) aretherules
governing excited utterances,? present sense i mpres-
sions,? and statements made to medica personnel for
purposes of medical diagnosis.® Both excited utter-
ances®* and statements made to medica personne® have
been deemed “nontestimonial” in nature by Minnesota
appellate courts. The same result can be expected with
regard to present sense impressions, although a Minne-
sotacourt has yet to make this explicit.®

Hearsay exceptionsare aso crucial invictimless prosecu-
tions to help establish the identity of the assailant.?” Iden-
tifications made during 9-1-1 calls and after law enforce-
ment arrive to the scene, are admissible as excited utter-
ances® |dentifications contained in the course of obtain
ing medicd diagnosis are likewi se admissiblewherever the
identity of the assailant iscritical to themedical treatment
received, such as in cases where the assailant’s identity
can help determine a release date and location, the need
for other services, the proper course of trestment, and pre-
vention of futureinjury.®

Another dilemmaariseswith respect to the admissibility of
laboratory reports under Crawford.® Both Justice Scalia
inthe Court’sopinion,® aswell as Chief Justice Rehnquist
in his dissent,* recognized that statements contained in
business recordsare nontestimonial and therefore do not
raiseaConfrontation Clauseissue. Only afew states have
considered how analogous laboratory results are to busi-
ness records, and whether they are “testimonial” in na
ture. For example, theAlabama Court of Criminal Appeals
recently held that autopsy reports are nontestimonia in
nature.** The Supreme Court of Nevada reached the op-
posite conclusion* However, this dilemma can be in-
stantly resolved if the examiner who prepared the report
testifies (i.e., the witness and the declarant are the same

person).®®

To sum up the effect of Crawford in the context of
domestic violence:

Excited utterances, present sense impressions, and
statements to medical personne [will] fal outside
Crawford sminimumdefinitionof “tegimonia.” State-
ments to medical personnd are the easiest cases. The
victim makesthe statement to adoctor, nurse, or socid



worker, and not to a police officer or prosecutor. Al-
though these individual s are investigating, their inves-
tigationismedicd, not crimind , innature. Additionaly,
the questioning is at the initiation of the person seek-
ing medical assistance rather than at the initiation of
law enforcement personndl. The patient who is aso a
domestic violence victim can hardly be accused of ex-
ploiting the system over which she has no control.

The fact that the victim, rather than the state, initiates
the questioning make excited utterances and present
sense impressions in domestic violence situations
nontestimonial statements: The primary purpose of the
statement is to summon aid and not to incriminate....
The fact that the state incidentally collects incriminat-
ing evidence [does] not convert a statement made for
the purposes of receiving assistance into a testimonial
statement.®

IV. ForfaturebyDomesticViolenceor Intimidation

Domestic abusers do not necessarily stop the abuse when
the crimind justice system becomes involved.¥ Instead,
many of them actually intensify the abuse in an attempt to
reassert control over their victim for purposes of discour-
aging cooperation with the prosecution effort.® In such
situations, the prosecution may have evidence that trig-
gers therule of forfeiture, first enunciated in Reynolds v.
United States.*®

Theforfeiture rule simply statesthat if awitnessis absent
asaresult of the defendant’s wrongful conduct, the defen-
dant lacks standing to complain if competent evidence is
admitted in place of that which he has kept away.®® As
Professor Krischer notes, “[t]hough Crawford changed the
nature of Confrontation Clause anaysis, requiring the op-
portunity to cross-examine where a showing of reliability
previously sufficed, it left the rule of forfeiture un-
changed.”# Indeed, Justice Scalia acknowledged as much
when he penned “[T]he rule of forfeiture by wrongdoing
(which we accept) extinguishes confrontation [problems]
on essentially equitable grounds ...."#?  As such, if pros-
ecutors have evidence that supports an argument that a
defendant has forfeited his right to confrontation by his
own wrongdoing, the right itself fails to attach and any
attempt to raise the objection fails.*

Benjamin P. Hayek is Judical Law Clerk to Michae R.
Savre, Judge of District Court, First Judicial District of
Minnesota and can be reached at
benjamin.hayek@courts.statemn.us.
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Uncharted Waters:
The RisksAssociated With Weblogs

By: Kevin S. Brady

Inthe pagt few years, the popularity of weblogs, or “blogs,”
has risen exponentially. The means to publish one's own
materia to awide audience, once nearly thesoledomain of
the major publishing and broadcasting entities, is now ac-
cessible to anyone with an Internet connection. With this
ability, a“blogger” can fredly discuss any topic, viewable
by anyoneonline. Weblogsarerelatively smpleto set up,
and by use of distribution formats such as RSS (redly
simple syndication), blogs can be syndicated to online
subscribers (“feeds’). A blogger can use RSS syndication
to disseminate digital audio files, in what is known as

“podcasting.” Many Internet service providers, such as
Yahoo, provide hosting and easy-to-use templates to help
users set up aweblog. The current blog count iswell into
themillions, and by some estimates thenumber of weblogs
worldwide is doubling every 5 months. See http://
www.dfry.convalerts/archives’000298.html .

Blogging has brought mediaaccessibility to netizens of al
stripes. Although sometimes downplayed by members of
the traditional media, it is hard to deny the influence of
weblogs. Many believe that bloggers were a significant



factor in shaping the outcome of the 2004 election. See
http: //www.bizreport.com/news/8304/. Webloggers are
credited with uncovering the credibility problems of the
documentsrelied uponin Dan Rather’s reports on George
W. Bush’'s National Guard service. And let us not forget
the origind online non-journaist-turned-journalist, Matt
Drudge, whose pointed political commentary and gossip
has been an online fixture since the mid-1990s. http://
en.wikipediaorg/wiki/Matt Drudge. Drudge is perhaps
best known for breaking the Monica Lewinsky scandal in
1998. Weblogs are definitely hereto stay.

Many in the legal community are now publishing legal
blogs, or “blawgs,” with topics covering nearly every as-
pect of the profession. Weblogs are a great vehicle for
expressing one's views, sharing information, questioning
the status quo, collaborating onimportant issues, and pro-
moting services. Somelegal blogsareusing podcasting to
distribute audio clips of events, such as oral arguments.
Weblogs provide a forum for critical discussion, and may
becomeinstrumental in effecting changeinlaw and policy.
Many blogs have developed into credible and respected
sources of legal information. | find some of my best lega
news via weblogs, and | subscribe to more than 40 daily
feeds.

However, theability for anyoneto publish onlinecan give
riseto somerisks. Thepotentia for avast audienceonline
could bring your blog some unwanted attention. Sooner
or later, certain people arebound to discover your weblog
and not like what they see. Therefore, you will want to
minimizethelegal risks surrounding your weblog.

As with any nascent technology, the law surrounding
blogging is very uncertain, and the amount of relevant
caselaw isscant. Itisnot always possibleto view thelega
concepts surrounding blogging as being on par with those
of traditiona media. Your client may have a weblog, or
perhaps you are publishing ablog of your own. It iswise
to consider the legal uncertainties that a blogger may face.

Whatisa“ Journalist,” Anyway?

Arebloggers bonafidejournalists? While many bloggers
may assert that they are, thelaw onthisisfar fromclear. In
about 30 states, including Minnesota, journalists enjoy
certain protections, under the so-called “reporter’s privi-
lege” or “shidd.” See http://iml.jou.ufl.edu/projects/
Spring05/Vaught/statehtml . Thisprivilegeallowsjournal -
iststo withhold from discovery certain unpublished infor-
mation and the identities of sources. Depending on the
state, the privilege may be statutory, or derived from the
common law. Cdifornia’s shield law is embodied in the
state constitution as well as in statute. Thereis currently

no reporter’s privilege at thefederal level. The extent of
this privilege varies from stateto state, as does the defini-
tion of “journaist” asit applies to the shield law. Many
states expressly define the term “journalist,” the scope of
which aso varies by jurisdiction.

The uncertainty of online publication hasbeen underscored
by the recent case of Apple v. Does, Cal. Super. Ct., Case
No.: 1-04-CV-032178, in whichApple Computer Co. sueda
number of Apple“fan” weblogs. Seehttp://newscom.com/
Appletwinst+round+in+lawsuit+agai nst+fan+sites/2100-
1047 3-5611285.htmi?teg=nl. In Apple, thedefendants had
posted proprietary information regarding some of Apple's
upcoming products. Apple sued the bloggers, seeking
discovery of the sources of the posted information. The
trial court applied abaancing test, holding that the protec-
tion of trade secrets outweighed any public interest in the
information, and thus ordered the defendantsto hand over
the information to Apple. As to whether the defendants
were bonafide “journaists,” the court’s response was in-
determinate. The court based its order on the premise that
protecting trade secrets trumps free speech, regardless of
the defendants' status, and that the California reporter’s
privilege statute was not intended to protect infringing
speech. Thus, the question of bloggers-as-journdists re-
mains open to debate in California. Apple is now being
appeal ed. See http://www.eff.org/Censorship/

Apple v_Does/.

In Minnesota, the privilegeis embodied in Minn. Stat. 88
595.021-5, whichwas amended in 1998 &fter theMinnesota
Supreme Court had narrowed the scope of the previous
statute. The statute currently states:

“...no person who is or has been directly engaged in
the gathering, procuring, compiling, editing, or publish-
ing of information for the purpose of transmission, dis-
semination or publication to the publicshall berequired
by any court, grand jury, agency, department or branch
of the state... to disclosein any proceeding the person
or means from or through which information was ob-
tained, or to disclose any unpublished in formation
procured by the person in the course of work or any of
the person’ snotes, memoranda, recording tapes, filmor
other reportorial data...”

Minn. Stat. § 595.023. Thislanguage appearsto support
a broad construction of the definition of journdist.
Whether it can be applied to protect the operator of a
weblog remains to be seen, as there is no Minnesota
caselaw on point.

Thejournalistic status of bloggers may become aquestion
of fact, based on the type of content, rather than the cre-



dentialsof theblogger. 1sMatt Drudgeajourndist? Prob-
ably. Isadisgruntled Wal-Mart customer who posts rants
against the company ajourndist? Probably not. Will the
status of “journaist” encompass anybody with a modem
andastoryto tell? | doubt many courtswould becomfort
able extending privilege to such a broad group. The mil-
lions of weblogs that exist runthe gamut onthecredibility
scale, from highly respected journas al the way down to
rumor and gossip sites.

Finally, publishers generally enjoy greater protectionsfrom
liability when defamation is at issue. Since the semind

caseof New York Timesv. Sullivan morethan40 years ago,
a publisher is subject to liahility only for publishing with
actual malice. 376 U.S. 254 (1964). The questionthusbe
comes whether aweblog would enjoy the same statusas a
“publisher” under New York Times. And once again, the
answer is unknown.

Blogging and Your Employer

There have been a number of recent instances involving
employees disciplined or even discharged by their employ-
ers due to theemployees' blogging activities. See http://
homepage.mac.com/popemark/iblog/C2041067432/
E1132564304/. WhiletheFirst Amendment protects ex-
pression from governmental regulation, generally nothing
preventsan employer from sanctioning anemployee whose
online speech is deemed obj ectionable by the employer,
particularly if the employment isat-will. This becomesa
thorny issue of free speech standing at odds with an
employer’sdesireto control an employee soff-work activ-
ity. The Electronic Frontier Foundation (EFF) has an ex-
tensive article discussing “safe blogging” to help
webloggers avoid such conflicts. http://www.eff.org/Pri-
vacy/Anonymi ty/bl og-anonymously.php.

Neverthel ess, common sense should aways be your guide.
Theeasiest wayto avoid conflict isto refrain from discus-
sion of work-related topics online. Many of the people
who lost jobs over blogging had been posting materia
critical of their employers. Do not post anything that you
would not send to your boss. If you chooseto post com-
mentary that may be controversial, you must weigh the
risks associated with the activity and decide if it is worth
the possiblerepercussions, or find away to publish anony-
mously.

Intellectual Property Concerns

Obvioudly, you will want to avoid posting content that
includes confidential information, such as client commu-
nications and trade secrets. Be careful not to post
copyrighted content without the owners' express permis-

sion. Rather than just copying and pasting someone’s
news articleinto your blog, it is far safer to place alink to
thesource. Fair usewill generally allow you to paraphrase
an article, but wholesal e copying may get you into trouble.
Itis al too easy to find interesting text and images on the
Internet. Be aware of who might own it beforeyou incor-
porateit intoyour blog. Check thesource’scopying policy
-- they will often have a notice on their site expressly
stating if and under what circumstancescopying isallowed.
Podcasters need to be particularly aware of the copyright
status of the sound clipsthey distribute online. Don't let
your weblog become avehiclefor infringement.

It is certainly not the intention of this article to chill
anyone's free speech online. Blogging can bean excellent
tool for disseminating information and engaging in mean-
ingful discussion. But there are some legal uncertainties
that go with the territory. Being aware of the potential
dangers and taking prudent steps to protect yourself will
help you avoid some legal headaches in the event some
one does not like what you have to say online.

Kevin S. Bradyis an attorney in the Twin Cities, focused
on intellectual property and technology law matters.
Mr. Brady can be reached at: kbrady@goldengate.net,
or by phoneat 763.767.4583.




Protect The Client’s Liability:
The Basics of Corporate Governance
For New Lawyers

By: KyleW WIcox, Esg.

A task often assigned to new attorneys is the prepara
tion of business organizational documents such as the
articles of incorporation, bylaws, corporate minutes,
share certificates, and shareholders’ agreements. Once
business entities are formed, though, what advice should
a new attorney provide to clients as they prepare to
operate their businesses without the daily advice of an
attorney? This article provides an overview of why
business owners form limited liability business entities
and what actions a new attorney should take to protect
business owner clients.

Limiting persona liability for the owners is the primary
function of the corporation and the limited liability com-
pany (“LLC"). For asingle-member LLC or single-share
holder corporation, having limited liability istypically the
solereasonforforming an LLC or corpordion. Whilemain-
taining separate records and a separate management struc-
turefor asubsidiary corporaionisoftenbenefidal for busi-
Nesses purposes, protecting the assets of the parent cor-
poration and other subsidiaries from the obligations of a
subsidiary is often the primary reason for maintaining the
parent-subsidiary corporate structure.

Great care should be taken by shareholders, directors and
officers (or members, governors and managers in the case
of an LLC) so that the limited liability status of the busi-

ness is not sacrificed. While assets may have been trans-
ferred into a corporation or LLC and business is being
conducted by the company, it is possible that acourt will

“pierce the corporate veil” in certain instances. By pierc-
ing the corporate veil, a court essentially disregards the
corporate or LLC entity and holds the owners liable for
company obligations. The reasoning behind piercing the
corporate vell isthat there are situations inwhich the cor-

poration or LLC as a business form is so misused that
fairness requires the form of the transaction to be disre-
garded in favor of the substance. It has been said in a
parent-subsidiary context that courts pierce the corporate
veil “to avoid wrongful acts taken by a parent in order to
insulateitsdf fromliability generated byasubgdiary, where
fairness and equity suggest that obligations of the subsid-

iary be satisfied by the parent.”?

Attempting to determine when a court will disregard the
corporate structure for the sake of fairness is a difficult
task fraught with uncertainty. If the corporate form isto
be disregarded in every instance that a corporation is
utilized to protect the assets of the owners, then it is
likely the corporate veil would be pierced in every
situation and using a corporate or LLC form of entity
would be useless. Fortunately, this is not the standard
used by courts. Courtswill examinesevera factors when
deciding if the corporate form should or should not be
respected.?

In order to protect the limited liability status, it is
important that the shareholders and the corporation, or
parent and subsidiary, as the case may be, maintain the
trappings of an arms-length relationship with one
another. The subsidiary, shareholders or parent should
not control the corporation or act on its behaf to such a
degree that the corporation is essentially an ater ego of
the shareholders or parent. The corporation or subsid-
iary should have its own records and bank accounts.
Actions such as entering into contracts should be taken
by the officers of the corporation on behalf the corpora-
tion to be bound.

It is also important that the corporate formalities be
observed. This proves that the corporate entity is being
respected by the shareholders and that corporate actions
are those of the entity, not its owners. Shareholders
should have a meeting or execute written actions at |east
annually to elect directors and authorize or ratify major
corporate actions. Under Minnesota Statutes, “the
business and affairs of a corporation shall be managed
by or under the direction” of the board of directors. The
board of directors is responsible for electing officers,
setting the salaries of the principa officers and making
general business decisions. The board should meet from
timeto timein order to elect officersand authorize certain
business transactions. The officers of the company
manage the day-to-day affairs of the company, under
direction of the board, and enter into contracts on behalf
of the company. Although certain individuals may have
multipleroles as shareholders, directors and/or officers of



a corporation, the existence of shareholders, board min-
utes eecting directors or officers, and the authorizing of
certain corporate actionswill provide strong evidencethat
theindividual was acting on behalf of the corporation and
not as a shareholder. It isimportant, however, that the
individual ensure that he or she is acting within the scope
of the specific role and that third parties understand the
nature of that role.

The corporate formalities described above also apply to
LLCs — but the LLC form is more flexible and less
exacting in terms of organizational structure and the
formalities required within that structure. Nonetheless, it
is equally important that the formalities required in an
LLC are observed.

The corporate status of a firm that is undercapitalized is
much more likely to be disregarded than one that is not.
A court will bemoreinclined to believethat acorporation
is being used to avoid corporate creditors if the corpora
tion lacks enough equity to pay its known obligations.

Of course, a reasonable amount of leverage will not
cause a court to disregard the corporate form — espe-
cially with regard to creditors who are aware of the
corporation’s capital structure. In addition, the corporate
entity is designed to protect shareholders from substan-
tial loss from unknown creditors such as a potential
successful tort claimant. Shareholders are aso protected
from trade creditors who should be aware that they are
engaging in business with a limited ligbility entity. A

corporation should be adequately capitalized upon
formation and at anytime a distribution is paid out to the
shareholders. However, shareholders are not required to
invest more money in the corporation for the purpose of
maintaining adequate capitalization otherwise the
shareholders would be exposing more than their initial
investment to potential loss. The amount of equity that
will be considered adequate will depend on the industry
and particulars of the corporation.

Corporations need to ensure that the limited liability
status of its shareholders is never in jeopardy. It can be
difficult to predict whether a court would disregard the
corporate structure in any given instance. However,
observing corporate formalities, treating the corporation
as an entity separate from its parent or shareholders and
providing the company with adequate capitalization will
protect the owners and ensure that the corporate
structure is respected by the courts.

Kyle W Wi cox is an associate with K. Andrew Hall &
Associates, PC in Minneapolis, MN and can be reached
at kyle@kah-law.com.

Notes

1 Steven L. Schwarcz, Collapsing Corporate Structures:
Resolving the Tension Between Formand Substance, 60
Bus. Law.109, 113 (2004).

2Theremainder of this articlewill use the corporation
nomenclature, but the same principles applyto an LLC.

Representing Non-Citizens

By: Vincent P. Martin

When representing a client who isnot a U.S. citizen, it is
important to know hisor her preciseimmigration status so
that you do not unwittingly causetheclient difficultly with
his or her immigration matter as a result of your actions.

A person’s immigration status can be adversely affected
by anumber of issuesincluding, but notlimited to, criminal
proceedings, divorce, domestic violence and employment
issues. Thefollowing are some examples of how anunin-
formed attorney may jeopardize hisor her client’simmigra
tion status when handling a case that is not perceived as
an“immigration case.”

I. Criminal Proceedingsand Convictions

| regularlyreceive callsfrom peoplequestioning theimmi-
gration consequences of a criminal conviction for some
particular offense. First, aconsultation with animmigra-
tion attorney should occur beforeany pleaisentered for a
non-citizen. In addition, pro se defendants al too often
rely on the advice of the prosecuting attorney regarding
theimmigration consequences of entering aplea, yet | am
not aware of any case in which anon-citizen has avoided
deportation based on an argument that he or she received
bad advice from the prosecuting attorney.

The Department of Homeland Security (“DHS’), through
itsimmigration branches of U.S. Immigrationand Customs
Enforcement, U.S. Citizenship and Immigration Services,
etc., view crimina mattersthroughthelensof theImmigra-



tion and Nationaity Act (the “Act”), which can result in
unforeseen consequences for a crimina defendant. For
example, theterm “conviction” has avery different mean
ing under theimmigration lawsthan in many state statutes
and courts. Assuch, aforeign nationa who entersa plea
inwhich he or she believes, under advice of counsd, will

not result ina*conviction” for criminal purposes, may be
quite surprised to learn that the Immigration Service con-

siders the matter a*“conviction” under the Act and thereby
places the person into remova (deportation) proceedings.

An attorney who fails to advise his or her client about
possible immigration-rel ated consequences of accepting a
plea, or at least to seek counsel from animmigration attor-
ney, may be headed toward a mal practice lawsuit or board
complaint. Itisnoteworthy that if anon-citizen wishesto
raise the defense of “ineffective assistance of counsel” in
hisor her removal proceedings, usually heor shemust first
file acomplaint against his or her attorney before such a
defense will be entertained by the court. See Matter of
Lozada, 19 1& N Dec. 637 (BIA 1988).

[1. Family L aw Concerns

Another area in which legal proceedings can affect a
person’simmigration gatusisinfamily law. Oneissuethat
is getting more attention by the courtsis spousal mainte-
nanceinvolving anon-citizen spouse. A factor considered
by the courts when determining spousal maintenance is
whether the spouse seeking maintenance can financialy
support himself or herself. It iscommonly assumed that in
cases that involve two young, hedthy people in a short-
term marriage, payment of spousal maintenance is rarely
ordered. However, as the courts become more educated
on the limitations placed on non-citizens regarding their
ability to gain legal employment, they are becoming more
open to arguments requesting spousa maintenance for
spouses who cannot work because they lack the neces-
sary employment authorization from the Immigration Ser-
vice. Inaddition, spouses who have been “sponsored” by
their U.S. citizen partners have been seeking to enforcethe
sponsorship agreement. When a U.S. citizen sponsors a
foreign spouse, the U.S. citizen signs an Affidavit of Sup-
port, aso known as Form1-864. This document states:

| acknowledge that section 213A(a)(1)(B) of the Act
grants the sponsored immigrant(s) and any Federal,
State, local, or private agency that pays any means-
tested public benefit to or on behalf of the sponsored
immigrant(s)standing to sue mefor failing to meet my
obligations under this affidavit of support. | agreeto
submit to thepersonal jurisdiction of any court of the
United Sates or of any Sate, territory, or possession
of the United Statesif the court has subject matter ju-
risdiction of a civil lawsuit to enforce thisaffidavit of

support.

Familylaw courtsare becoming increasingly aware of such
“contracts” and consider these documents when deter-
mining spousal maintenance.

[1l. Employment

The last example on this topic is one that involves a non-
citizen client who may approach you for representation
regarding abusinesstransaction—i.e., heor shewouldlike
to start abusiness. Many non-citizenswho are present in
the United States pursuant to a temporary visa do not
know that it may beaviolation of their immigration status
to be self-employed. Unless apersonisaU.S. citizen or
Lawful Permanent Resident (i.e., Green Cardholder), “em-
ployment authorization” istypically required by the Immi-
gration Service before any employment may take place,
even sdf-employment. InMatter of Tong, 16 1& N Dec. 593
(BIA 1978), it washeld that, “ Theword ‘ employment’ isa
common one, generally used with relation tothe most com-
mon pursuits, and therefore ought to be received as under
stood in common parlance and includes the act of being
employed for one's self.” The court went on to find that
any and all types of employment taken without proper au-
thority constitute unauthorized employment. Unautho-
rized employment cannot only result in remova proceed
ings, but also cause a denial of an otherwise approvable
application for permanent residence.

These are only a few examples in which a person’s immi-
gration status may be affected by legal matters, but they
areimportant issuesfor new lawyersto learn and familiar-
izethemselveswith for asuccessful practicein any areaof
law.

Vincent P. Martin is an attorney with Hellmuth &
Johnson, PLLC specializing in immigration law. He can
be reached at vmartin@hjlawfirm.com or (952) 941-
4005, Ext. 114.




Hennepin County Affiliate News

By: Craig Sandok

Hennepin County New L awyers Celebrate Blockbuster
Year

The 2004-05 bar year is quickly coming to a close, but
not without an impressive list of highlights from the
Hennepin County New Lawyers Section.

Community Service

The Hennepin County New Lawyers have a long history
of community service, and this year they were involved
in more service projects than ever before. In the fal,
they raked the lawns of seniorsfor Catholic Charities and
conducted a school supply drive equipping students
from South High School with necessities for their school
year. Partnering with the Community Relations Commit-
tee and the Diversity Committee, the New Lawyers
presented the ABA's “Helping Kids Belong” seminar at
several local elementary school classrooms. For
Halloween, New Lawyers volunteers planned a party for
youngsters at the Children’'s Home Society. During the
holiday season, volunteers hd ped brighten the lives of
children by conducting a toy drivefor Gillette Children’s
Specialty Healthcare and worked in a warehouse to
distribute gifts through the Sponsor-a-Family program
for Catholic Charities and Lutheran Social Services. Asa
Section, the New Lawyers sponsored a family by
purchasing items from their holiday wish list. Spring
brought the annual Wish Upon a Prom project, which
proved to be a huge success. Over 200 dresses, along
with jewdry, other accessories, and 35 gift certificates
were distributed to students at Patrick Henry High
School allowing nearly 100 girlsto attend their prom.
Early in the year, the New Lawyers served dinner at the
People Serving People shelter, aiding the homel ess.
Finaly, the New Lawyers prepared and served dinner at
the Jeremiah Program, aresidentia facility for single
mothers who are currently in high school.

Social

Eight fun happy hours kept the New Lawyers socializing,
nearly all of them sponsored by local businesses and
firms. Happy hoursincluded everything from an evening
at the local watering hole to ice skating at the Depot.
Attendance reached as high as 300 attorneys at these
happy hours. If you haven't been there, you don’'t know
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what you are missing!

A spring tradition finds New Lawyers planning their
annua afternoon at the ballpark with the &. Paul Saints.
The sellout crowd always enjoys a pre-game cookout,
the hot tub in left field and — of course — a little
baseball.

In addition to happy hours and baseball, the New
Lawyers reached out to other young professionas and
had several networking events with such groups as the
Young CPA Society and the Risk Management Society.

CLE & Professionalism

Some great CLE and Professionalism events hel ped equip
New Lawyersfor thepracticeof law. Our flagship presen-
tation— theNuts & Bolts CLE — brought together nearly
65 attorneys, most of them new admittees, to a session
focused onthedifficult trangtion from law student to legal
practitioner. The Section aso produced six other lunch
time CLEs at thebar association and eight Breskfastswith
Judges CLE programs. Topicsranged fromjuvenilelaw to
TROs.

Craig Sandok isthe Chair of the Hennepin County New
Lawyers Section and can be reached at
Craigs@esquir egroup.com




Ramsey County Affiliate News

By: LauraHage

Sincethelast Hearsay publicationin January, the Ramsey
County Bar Association New Lawyers Committee have
continued hosting monthly happy hours, held the annual
Spring Socia with Minnesota State Bar Association New
Lawyer Section and Hennepin County New Lawyer Sec-
tion, and presented several free New Lawyer CLEs.

RCBA New Lawyer upcoming events include happy hour
at Sweeney'sonJune 9, 2005 from 5-7, and a networking
boat cruiseonlakeMinnetonkaon June23,2005 withHCBA

New Lawyers, the Minnesota Society of CPA's and the
Risk Management Association (a/k/a Young Profession-
as). The cost of the networking cruiseis $35. For more
information and/or to purchase a ticket please call Laura
Hageat (651) 690-1584.

Laura Hageisthechair of the Ramsey County New Law-
yersaswell asasolopractitioner in &. Paul, who focuses
on litigation and employment matters. Ms. Hage can be
contacted at LAHagelaw@aol .com.

Duluth Affiliate News

By: Jessica Durbin

The Duluth New Lawyers have been busy the past
couple of months. In February, the Duluth New Lawyers
Section (“NLS’) volunteered to package food at the
Second Harvest Northern Lakes Food Bank. In April, the
NLS volunteered at the Damiano Center by preparing
and serving ameal at the Damiano Center’s soup kitchen.

Early this spring, Duluth New Lawyers invited al local
judges to attend one of the NLS's monthly lunch
meetings. Judge Sweetland attended the April meeting,
and Judge Floerke (the newest loca judge) attended the
May meeting. Judge Munger is scheduled to attend the
August NLS meeting. Several other judges have

expressed an interest in attending a future meeting as
wdll.

The Duluth NLS continues to meet on the first Thursday
of each month for lunch, and on the third Tuesday of
each month for happy hour. Please joinin if you'rein
town!

Jessica Durbin is the President of the Duluth New
Lawyers. She works at the law firm of Johnson, Killen
& Seiler PA She can be reached at
jdurbin@duluthlaw.com.

M ankato, &. Cloud and Willmar

Affiliate News

No reports submitted.



2004-2005 NL S Liaisons

Animal Law Committee
Laura Hage

lahagelaw @aol.com

Antitrust Section
Brian C. Fischer
Brian.Fischer@FischerLegal.com

Bankruptcy Section
Megan Blazina
mblazina@foleymansfield.com

Business Law Section
Dan Gilchrist
dgilchris@fwhlaw.com
Sarah Sederstrom
ssederstrom@att.net

Civil Litigation Section
Heather H. Neubauer
hneubauer @foleymansfield.com

Elder Law Section
Douglas J. Debner
ddebner@charterinternet.com

Environmental Law Section
Brian Pasko

brian@paskolaw.com
General Practice Solo Small Firm Section

Human Rights Committee
Angel Latterell
datterell@fryberger.com
ErikaDonner
edonner@dadygarrer.com

Immigration Law Section
Bradley W. Newbolt

BradN @L awyer.com

Law School Liaison Committee:

Joseph McCullough, Hamline Law School
joemcullough@yahoo.com

Andrew Tatge, S. Thomas Law School
anmtatge@stthomas.edu

Wendy Badger, William Mitchell Law School
Badger @acainternational .org

Practice M anagement and M arketing
Christopher Jones
cjones@hjlawfirmcom

Probate and Trust Law Section
Jill Pearson

jpearson@faegrecom

Professionalism Committee
Mary Briede
briedme@locklaw.com

Tax Law Section

Teresa McClain
tmeclain@hallberglaw.com

Brendan Tupa
btupa@hlk.com

NLS Open Liaison Positions

COMMITTEES

Attorney Referral Committee

Bar Media

Community Outreach Committee
Court Rues and Administration Committee
Convention

Diversity Committee

Fair Response Committee

Insurance for Members Committee
Internet Law Committee

Judicial Elections Committee

Law and Literature Committee

Law School Liaison Committee
(University of Minnesota Law School)

Legal Assistance to the Disadvantaged Committee
Legal Education and Bar Admissions Committee

Legdative Committee

Legidative Coordinator

Life and the Law Committee

Membership Committee

Minnesota Law Related Education
Newsletter Editor

Paralegal Committee

Pro Se Inplementation Committee
Publications Comrmittee

Rules of Professional Conduct Committee
Senior Lawyers Committee

Technology Committee

Women in the Legal Profession Committee

SECTIONS
Administrative Law Section
ADR Section

Appellate Practice Section

Art & Entertainment Section
Children and the Law Section
Communications Law Section
Computer Law Section
Construction Law Section

Criminal Law Section

Employee Bengfits Section

Family Law Section

Food and Drug Law Section
Health Law Section

International Business Law Section
Labor & Enmployment Law Section
Outstate Practice Section

Public Law Section

Public Utilities Section

Real Property Law Section

Asthe list indicates there are anumber of openingsfor New Lawyers to become liaisons to various sections in the
MSBA. This is agreat opportunity to get involved with a substantive or procedura area of law. If you are a new
lawyer and interested in becoming aliaison you should contact the upcoming New Lawyers Section Chair, Rebecca
Fisher at rfisheresg@aol.com for moreinformation.
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2004-2005 M SBA New L awyers Section Contacts

Executive Board

Chair:

Vice-Chair:

Treasurer:

Secretary:

Jason C. Kohlmeyer

Manahan Bluth & Kohlmeyer
Law Office Chtd.

110 South Broad Street
Mankato, MN 56002-0287
Work Phone: (507) 387-5661
Fax: (507) 387-2111

j ck@manahanbl uth.com

Rebecca Rhoda Fisher

The Law Office of Rebecca Rhoda Fisher, PLLC
2589 Hamline Avenue North, Ste. B

Roseville, MN 55113

Work Phone: (651) 251-3838

Fax: (651) 697-9434

rfi sheresg@aol.com

Dan Gil christ

Fabayanske Westra & Hart PA
800 La Sdle Avenue, #1900
Minneapolis, MN 55402
Work Phone: (612) 359-7620
Fax: (612) 338-3857
dailchrist@fwhl av.com

S. Jamd Faleel

Fredrikson & Byron

200 South 6th Street, #4000
Minneapolis, MN 55402
Work Phone: (612) 492-7303
Fax: (612) 492-7077

JFa eel @fredlaw.com

Affiliates

Hennepin County:

Ramsey County:

Duluth:

Mankato:

Rochester:

Unaffiliated

Brainerd:

<. Cloud:

Willmar:

Craig Sandok
craigs@esquiregroup.com

Laura Hage
lahagel av@aol .com

JessicaDurbin
jdurbin@dul uthl aw..com

Paul Grabitske
par abitske@mankatolaw.com

Stephanie Shook
Stephani e.Shook@state.mn.us

Sarah Smith
ssmith@rajhan.com

Russ Cherne
pennlies@cl oudnet.com

Tim Simonson
tsimonson@wil Imarlaw.com




