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• JEDEC’s policies required good faith 

disclosure of patents and patent applications

• Rambus had a program of amending patent 
applications to cover the standard, but did 
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• Vacated FTC decision

• Accepted deception in legal analysis, but 
expressed skepticism

• Avoiding RAND is not monopolization
– “An otherwise lawful monopolist’s use of 

deception simply to obtain higher prices” is not 
monopolization

– Citing NYNEX v. Discon, 525 U.S. 128 (1998)
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• Argued for a Section 2 causation standard as in 
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– Conduct must “reasonably appear capable of 

making a significant contribution to creating 
or maintaining monopoly power.”

• Discon analogy is incorrect:  Rambus is not a 
“legal monopolist.”
– Circuit split with Broadcomm (3rd Cir.), 

which holds that deception before an SSO can 
be exclusionary conduct.
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• Did Rambus commit fraud on JEDEC 
members by failing to disclose?
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• Rambus
– “wanted to obtain claims covering the standard”
– “thought it could cover the SDRAM standard”
– “tried to do so”
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“reasonably would construe to cover the 
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• The court found no claims pending while 
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• J. Proust dissent:  “The majority has gone so 
far as to make a de novo comparison of the 
pending claims to the JEDEC standard in order 
to conclude that no claims could possibly read 
on the standard.  I do not believe that we, as an 
appellate court of review, are in a position to 
make this finding …”
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• “A staggering lack of defining details …”
– Rambus v. Infineon, Federal Circuit, 2003

• “The toothless disclosure policy …”
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process of choosing the standard
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• Court  (J. Prost) held
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– It breached that duty
– Patents were unenforceable against the standard only
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• FTC alleged an “unfair method of competition” in 
violation of FTC Act § 5 with no reference to 
monopolization.
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– Does the FTC Act § 5 reach conduct that falls 
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– Should § 5 be used this way? 
– Why was there no monopolization allegation?
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• Majority implies that § 5 need not be coterminous 
with § 2
– See FTC Workshop on § 5, October 17, 2008
– Absence of private action and treble damages 

supports broader reach for § 5

• Limiting principles:  Commission Statement requires 
that an “unfair method of competition” be
– Coercive
– Oppressive
– Have an adverse effect on competition
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“Speaking only for myself, I did not believe the facts 
supported a viable Section 2 claim.  The facts in N-Data 
were different from those of the Commission’s earlier 
standard setting cases.  For example, unlike in Rambus, 
there were no allegations of misconduct or anti-
competitive behavior at the time the standard was adopted 
by the IEEE. Nor were there any allegations of 
anticompetitive behavior that led the market to 
subsequently implement IEEE’s standard. The conduct in 
the case – the breach of the licensing commitment – did 
not cause N-Data to either acquire or maintain its 
monopoly power. The monopoly power exploited by N-
Data was conferred by the standard setting organization 
and the subsequent marketplace adoption of the standard.”
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– N-Data had no ability to control price or limit 

output 
– Removal of constraint = exclusionary conduct 
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is adopted

• FTC/DOJ recognize that ex ante licensing 
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– Rule of reason applies

• The Agencies recognize practical concerns and take 
no position on whether SSOs should require ex ante 
discussions
– IP/Antitrust Report
– DOJ Business Review Letters to Vita and IEEE
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All have an  “exclusion payment” from patentee 
brand drug company to accused generic 
infringer, who stays off the market for agreed 
time

• Consents in Abbott/Geneva, Hoechst/Andrx, 
BMS/Shein (2000-2002)

• Schering-Plough (11th Circuit, Mar. 5, 2005)
• Cephalon (D.C. District Court)
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paying to eliminate uncertain competition -
violates antitrust laws

• U.S. v. Microsoft (D.C. Cir. 2001)  “It would 
be inimical to the purpose of the Sherman Act 
to allow monopolists free reign to squash 
nascent, albeit unproven, competitors at will.”
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“By virtue of its ‘743 patent, Schering obtained the 
legal right to exclude Upsher and ESI from the market 
until they proved either that the ‘743 patent was 
invalid or that their products … did not infringe 
Schering’s patent.”

The ESI settlement was “within the patent’s 
exclusionary power, and reflect[s] a reasonable 
implementation of the protections afforded by patent 
law.”
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“[S]o long as the patent litigation is neither a 
sham nor otherwise baseless, the patent holder is 
seeking arrive at a settlement in order to protect 
that to which it is presumably entitled:  a lawful 
monopoly over the manufacture and distribution 
of the patented product.”
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2003)

“It is one thing to take advantage of a monopoly that 
naturally arises from a patent, but another thing 
altogether to bolster the patent’s effectiveness in 
inhibiting competitors by paying the only potential 
competitor $40 million per year to stay out of the 
market.”
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