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Eighth Circuit 

 

Obesity Is Not a Disability  

Morriss v. BNSF Ry. Co., 817 F.3d 1104 (8th Cir. 2016): The Eighth Circuit held that 

obesity, in and of itself, does not qualify as a disability under the ADA unless it is a 

physiological disorder or condition that affects a major body system. The plaintiff 

received a conditional offer of employment for a safety-sensitive position, contingent on 

passing the medical review.  This medical review placed him at a Body Mass Index 

(BMI) of just over 40, which disqualified him from the job. The employer observed that 

the plaintiff’s obesity level created an unacceptable risk that he would develop certain 

medical conditions in the future, such as diabetes.  The job applicant sued under the 

ADA, arguing that he had a disability and was regarded as disabled.  He failed on both 

theories because, the court ruled, he could not show that his obesity was a threshold 

“physical impairment,” or that the employer regarded him as having a physical 

impairment. 

 

In this instance, the plaintiff did not claim that another medical impairment caused the 

obesity or a medical condition commonly associated with obesity—such as diabetes, 

hypertension, cardiac disease, or sleep apnea.  In reaching its decision, the court relied on 

the EEOC’s interpretive guidance, which provides that impairments do not include 

physical characteristics—including weight—that are both within the normal range and 

not the result of a physiological disorder.   

 

Additionally, the court held that the ADA does not cover predispositions to an illness or 

disease in the future, and that acting on an assessment of the plaintiff’s predisposition to 

develop a condition such as diabetes did not equate to regarding the plaintiff as having an 

existing disability or impairment. Although the court held that obesity by itself is not an 

impairment, the court may have reached a different outcome if the plaintiff had had a 

medical condition commonly associated with obesity. Morriss, therefore, should not be 

interpreted as giving employers full discretion to make employment decisions based on 

an employee’s weight.  

 

Medical Exam Permitted Based on Employee’s BMI  

Parker v. Crete Carrier Corp., 839 F.3d 717 (8th Cir. 2016): The Eight Circuit affirmed 

summary judgment in favor of an employer that required a truck driver to submit to a 

medical exam based on his BMI. After medical advisory recommendations made to the 

Federal Motor Carrier Safety Administration (FMSCA) linked obstructive sleep apnea 

(OSA) to an increased risk of vehicle crashes, the employer began requiring truck drivers 

to undergo a sleep study based on either the drivers’ BMI or a physician 

recommendation. The plaintiff refused to participate and sued his employer for disability 



discrimination under the ADA, asserting that the sleep study requirement was an 

unlawful medical examination. He also alleged that the employer discriminated against 

him on the basis of a perceived disability, OSA, after it suspended him.  

 

The Eighth Circuit rejected the plaintiff’s arguments, concluding that the employer’s 

program reasonably identified a class of drivers at risk for OSA and that the testing itself 

was job-related and consistent with business necessity. Specifically, the Eighth Circuit 

concluded that the sleep study requirement was job-related “because it [dealt] with a 

condition that impairs drivers’ abilities to operate their vehicles.”  The court further held 

that the study requirement was “consistent with business necessity” because the study 

would “determine whether an individual has [OSA], a condition that poses a public safety 

hazard” and was “no broader or more intrusive than necessary.” In making its 

determination, the court relied on evidence that an in-lab exam was “the best way” to 

diagnose OSA, there was a strong correlation between high BMIs and OSA, and the tests 

enabled the employer to decrease the safety risk posed by drivers with OSA by ensuring 

that affected drivers received treatment. 

 

The decision in Parker is instructive to employers because it provides a roadmap for 

them to ensure that medical testing programs comply with the ADA. The decision also 

provides welcome guidance to the transportation industry, which has struggled with 

whether, and how, to address sleep apnea among commercial drivers. 

 

Disability Does Not Excuse Misconduct 

Schaffhauser v. United Parcel Services, Inc., 794 F.3d 899 (8th Cir. 2015): A UPS 

manager was demoted for saying he would hit an African-American coworker “so hard it 

would knock the black off him.” He sued UPS for failure to accommodate a disability, 

claiming that a medical condition caused his outburst.  He asserted that he received a 

steroid shot that caused him physical and neurological changes, including high blood 

pressure, mood swings, and increased irritability.  The Eighth Circuit affirmed summary 

judgment in favor of UPS because the plaintiff never requested accommodation or gave 

notice of any purported disability prior to making the inappropriate comment.  Only after 

the incident did he seek to have his medical condition taken into account in determining 

the level of discipline he received. The Eighth Circuit held that the ADA does not require 

an employer to excuse misconduct when an employee asserts for the first time, after-the-

fact, the misconduct was the result or symptom of a disability.   

 

 

District of Minnesota 

 

Employee with Anger Issues Not Regarded as Disabled 

Watt v. City of Crystal, 2015 WL 7760166 (D. Minn. Dec. 2, 2015): A police officer 

sued the city, the police chief, and the city manager after the police department suspended 

him for violating rules against accessing police information for personal reasons and 

instructed him to undergo anger management treatment and receive counseling.  The 

district court granted the defendants’ motion for summary judgment, holding that 

although the police department may have believed that the plaintiff had anger 



management problems that compromised his ability to perform some of his job duties, 

there was a difference between being perceived as impaired and being perceived as 

unable to perform a job duty.  According to the court, “an employer’s belief that an 

employee lacks the capacity to perform aspects of a mentally and emotionally demanding 

job does not mean the employer believes the employee has a mental impairment.” The 

court explained that the defendants’ belief that the plaintiff was too angry or erratic to 

carry a firearm or patrol the streets did not show that defendants regarded him as 

disabled.  The court also rejected the plaintiff’s argument that requiring regular medical 

updates from the plaintiff’s therapist was an adverse employment action because the 

requirement did not create a material employment disadvantage and it was not unduly 

broad or intrusive. 

 

 

Equal Employment Opportunity Commission 

 

EEOC Issues Final Rules on Wellness Programs 

 

On May 16, 2016, the EEOC issued its long-awaited final rules on Wellness Programs, 

providing guidance intended to help employers operate wellness programs consistent 

with applicable provisions of the Health Insurance Portability and Accountability Act 

(HIPAA), as amended by the Affordable Care Act (ACA). Among other things, the rules 

require that an employee wellness program, including any disability-related inquiries and 

medical examinations that are part of such a program, be reasonably designed to promote 

health or prevent disease. To satisfy this standard, the program must have “a reasonable 

chance of improving the health of, or preventing disease in, participating employees, and 

must not be overly burdensome, a subterfuge for violating the ADA or other laws 

prohibiting employment discrimination, or highly suspect in the method chosen to 

promote health or prevent disease.” The rules explain that a wellness program is not 

reasonably designed if it exists mainly to shift costs from the covered entity to targeted 

employees based on their health or to provide information to estimate future health care 

costs. Thus, if a wellness program does not provide information, advice, or otherwise 

address a subset of conditions identified, it will not constitute a wellness program and 

will not meet the voluntary wellness program exception to the ADA. The rules also 

provide notice requirements, limits on financial incentives, standards to determine if a 

wellness program is voluntary, and requirements regarding the collection of medical 

information. 

 

EEOC Weighs in on Leave as a Reasonable Accommodation 

 

On May 9, 2016, the EEOC issued a resource document addressing the rights of 

employees with disabilities who seek leave as a reasonable accommodation under the 

ADA.  Although the EEOC did not set forth any new positions in the document, the 

document underscores the priority the EEOC places on leave issues. The EEOC interprets 

the purpose of the ADA’s reasonable accommodation obligation to require employers to 

change their customary practices to enable employees with disabilities to work.  

According to the EEOC, a request for leave due to a medical condition must be treated as 



a request for a reasonable accommodation whereby the employer must promptly engage 

the employee in the interactive process. An employer may have to provide unpaid leave 

to an employee with a disability as a reasonable accommodation even when the employer 

does not customarily offer leave as a benefit or when the employee has exhausted or 

otherwise is not eligible for leave under existing policies.  The resource document also 

emphasizes the EEOC’s view that an employer may not absolve itself of responsibility 

for administering leaves for employees simply by relying on a third-party administrator.  

 
 


