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Your Doctor Is Board Certified. Is Your Lawyer?

Thomas P. Sartwelle

practicing in the United States are board certi-

fed. On the other hand, less than 3% of private
practice lawyers are board certified by a state or
national certifying body. Why the stark contrast
between the two professions?

This article explores the reasons that so few law-
yers seek peer review certification and recognition
as certified specialists while physicians continually
expand the specialties and sub-specialties available
for certification and re-certification.

This article also looks atthe history and future of
lawyer certification, compares it to medical board
certification, and discusses the issue of standard of care
when certified lawyers are sued. Finally, it looks at the
competition to legal board certification and probably
the primary reason lawyer certification lags so far
behind the medical profession, that is Super Lawyers—
Best Lawyers. Analyzing how Super Lawyers-Best
Lawyers impact the profession’s most recent sea
change—advertising-reveals why true peer reviewed
specialization certification will probably never be
popular under the current professionalism paradigm.
Finally, a paradigm shift is suggested in lawyers’
path to professionalism, a mode] based primarily on
medicine’s familiar board certification strategy.

It is estimated that 80%-90% of physicians

Introduction
It is late at night. You are alone at the office. You
experience sudden chest pain radiating into your
arm and shoulder. You manage to dsive yourself
to a local emergency room. The ER doctor agrees
with your heart attack self-diagnosis. He tells you
he is calling in a general practifioner (o assess your
situation and initiate treatment. What? A general
practitioner? No, of course not. The likelihood is
you will be seen by a specialist, a cardiclogist, as-
suming you are in even a modest size urban azea.
Now, suppose there are two cardiologists avail-
able to treat you. Each has equal years in practice.
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- One is board certified in cardiology and interven-

. tional cardiology. and one has no board certifica-’

¢ tion. Which one would you choose? The one board

~ certified, of course. Why? Because, sight unseen, we
.~ presume the board certified cardiologist has superior
~ skill, knowledge and experience than the other. At

i the very least, we know one made the effort to go

* peyond minimum practice requirements. That effort
| suggests, does not prove but does suggest, a more

. serious dedication to superior medical practice.

Now suppose the same scenario, but you are

- alayperson, not a lawyer. Many lay people are
~ familiar with physician board certification and at

Jeast vaguely know what it implies. So as a layper-

. son assume you choose the board certified cardiolo-
. gist but during catheterization he pokes a hole in

. your heart. You look for a lawyer to file a medical

. malpractice claim. Do you, as a layperson, know

' that lawyers, like doctors, can be board certified?

Same scenario. This time you as the layperson look

~ for a lawyer to file a legal malpractice case against your
- medical malpractice lawyer who missed the statute of

" limitations. Same question. Do you know that lawyers

. can be board certified in legal malpractice law?

Unfortunately, for the vast majority of Ameri-

. cans the answer is no to both questions. While

~ many Americans are familiar with medical spe-
. cialization and medical board certification, they
. are equally ignorant of any formal lawyer etfort
1o specialize and certify. In fact, judging from the
. number of nationwide specialty certifications, law-
. yers themselves are unfamiliar and apathetic about
- legal board certification.

One reason for the public’s lawyer certification

- ignorance is a complete lack of publicity by state or

- national entites promoting lawyer certification as

. the gold standard of legal practice. The reasons for

. lawyer unfamiliarity and apathy are less clear. Several
* objections are heard. The most frequent ts the vow

. that virtually every jawyer took about thirty seconds

(Continued on page 17)
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after finishing the bar examination and just after murmuring the

take another test as long as 1 live” A second objection, much
less frequent than the first but one that has at least an objec-
tive premise, is the fear that being certified raises the lawyer’s
standard of care if sued for malpractice. Is this true?

Board Certification and the Medical Profession
National medical board certification formally began in 1933
with the establishment of the American Board of Medical
Speciaities (ABMS).! ABMS was the culmination of the medi-
cal specialty board movement that began in the early 19007s
with the establishment of the first specialty board, The Ameri-
can Board for Opthalmic Examinations.* By contrast, local
state sponsored legal board certification barely sputtered into
existence in the 1970’s in a small handful of states. National at-
tention to lawyer certification was scant 10 nonexistent until the
mid-1990%s, almost a century behind the medical profession.’

ABMS is the national entity overseeing 24 medical spe-
cialty boards now certifying physicians in 149 specialties and
sub-specialties.* ABMS assists its member boards to develop
and implement not only the professional standards to evalu-
ate and certify specialists but also the underlying educational
qualifications (Residency and Fellowships) required as the
initial step in certification.* ABMS advertises and promotes
board certification to the public, to health care organiza-
tions, to insurance companies, and to other institutions as the
goid standard for choosing a physician. ABMS maintains a
national registry for documenting individual physician board
certification. And ABMS aggressively promotes the benefits
of certification through advertising, public service videos, its
website, and other promotional activities.®

A Short History of Lawyer Specialization

in the United States

Until the 1970°s, ABA and virtuaily all state disciplinary
ruies prohbited lawyers from proclaiming that they special-
ized. The only exceptions were for patent and trademark
lawyers and-admiralty lawyers.”

The ABA promoted the prohibifion through its Model
Code of Professional Responsibility and Model Rules of
Professiona! Conduct.® In the 1950’s, the ABA considered -
whether to recognize and regulate legal specialists on a
national basis but rejected the idea. In the 1970s the ABA
relented somewhat but decided to leave specialization and
certification up to the states, It was not uniil 1992 that the
ABA Model Rules of Professional Conduct finally aliowed

lawyers to proclaim themselves as specialists in areas of law.”

Although the ABA rejected natonal specialty certification
pefore 1992 it did approve state pilot certification programs.
California was the first, adopting 2 pilot speciatization
program in 1971, then Texas 1974y and Florida (1983). A

- few other states followed. ™ Whether these local efforts would
please let me pass prayer: T swear, if I pass this thing, I'll never

have eventually resulted in national certification programs

\ is problematic. The event that elevated speciatization to a

. national issue was the 1977 United States Supreme Court

. opinion in Bates v. State Bar of Arizona."! Bates dramaticaily
 altered the lawyer advertising landscape and coincidentally

. accelerated national lawyer specialty certification. But by

. the time the ABA recognized specialization the legal profes-

sion was seven decades behind medical board certification,

. which by then had achieved wide-spread recognition not only
- among physicians but among the lay public as well.

_ The Beginning: Bates vs. State Bar of Arizona

. Lawyers John Bates and Van O’Steen graduated law school

- in 1972. They formed a cut-rate legal clinic. Their aim was

. providing legal services at modest fees. They only accepted

. simple cases, relying on paralegals and other cost cutters to

~ keep fees low. Obviously, their business depended on volume.
. To generate clients, they began advertising in Newspapers.

. They advertised not only their services but their fees as well.

o the 1970°s the Arizona Bar, along with virtually every

 other state bar, categorically prohibited lawyers from adver-

. tising their services, much less their fees, or the fact of spe-

~ cialization. Lawyer advertising was not only unsavory, it was
" undignified.’? However, the 1970’s had already seen attacks

¢ pn the organized bar’s traclitions, including the minimum

-~ fee schedule.” Bates and O’Steen were attacking the lawyer
© advertising ban as a violation of free speech.

For many decades purely commercial advertising was

* not thought to have First Amendment protection.' In 1976,

however, the Supreme Court for the first ime held that the

- First Amendment protected truthful, non-misleading, com-

" mercial advertising by pharmacists.”” Consequently, the Bates

.~ court held attorney advertising was also not subject to blanket

. suppression. Any regulations on attorney advertising had to be

. reasonable in terms of restrictions on time, place, and manner.'®

Bates and several subsequent decisions on commercial

. speech regulations’” opened the doors to a torrent of lawyer

. advertising. And of course a fair mumber of lawyers were

- willing to advertise that they were specialists in certain areas
-~ of law, implying special competence resulting from this spe-
. cialization. Much of this advertising was specious. One New
. Yok lawyer touted himself as “the meanest, nastiest 8.0.B.

.~ in town” and “The Hammer”, clatming exfensive courtroom
. prowess. In a subsequent legal malpractice case against the

~ lawyer, he testified he had never tried a lawsuit.'®

The siates reacted. Some sought to deal with special-
ization claims by adopting formal certification bedies to

~ establish minimum requirements for certification in specially
| areas. The vast majority, however, simply continued dis-

- ciplinary rules prohibiting advertising specialization. The

. ABA, although finally assisting the states by creating an
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exception for state specialization programs, still did not ad-
vocate national certification organizations. Some lawyers felt
that the minimal advertising regulations and lack of enforce-
ment were allowing other lawyers to mislead the public by
implying superior qualifications and specialization without a
formal process to sort out those traly qualified. The trial bar
was particularly concerned. This concern was channeled into
the creation of national certifying organizations.

Two early national certification organizations were
the American Board of Professional Liability Lawyers,”
organized 1972, and the National Board of Trial Advocacy
(“NBTA™), organized in 1977 (now known as the National
Board of Legal Specialty Certification).” The organizers
were seeking to certify lawyers through a process of verify-

ing actual experience and substantial practice involvement,
peer assessment, and written testing. Despite the success of
these national efforts, the ABA and most states continued to
resist recognition of national specialization in favor of the
small number of states with certifying plans.

The ABA’s reluctance to endoyse national certifying
bodies was espectally curious in view of the support given
to national trial lawyer certification by then Chief Justice
Burger who, in 1973, called for some system of certification
for trial advocates, characterizing the national certification
process as “imperative and a long overdue step.”’?

Finally, the Supreme Court again entered the fray and
again dramatically aitered the advertising and specialization
landscape with its 1990 opinion in Peel v. Attorney Disci-
plinary Commission™

Peel, certified as a Civil Trial Advocate by the NBTA,

time) prohibited a lawyer from holding himseif/herself out
as a specialist. The Illinois Supreme Court upheld censure,
holding that the First Amendment did not protect 2 claim of
superior quality. The U.S. Supreme Court ruled that states
could not impose a blanket prohibition on a fruthful state-
ment by a lawyer certified by a bona fide organization as a
specialist.?”

The Peel decision invalidated the relevant disciplinary
rules of most of the states.”

National Legal Beards of Certification Today

Peel not only legitimized existing national specialty groups,
it gave birth to others as well. In 1993 ABA adopted “Sian-
dards for Accreditation of Specialty Certification Programs

© for Lawyers”, delegating to the Standing Commitiee on

. Specialization the task of developing and conducting a

_ process to accredit programs sponsored by private national

© legal organizations.” In most states these private organiza-

. tions must be accredited by the ABA, approved by state

_ regulatory authorities, or bath before lawyers may publicize
- their certification.

Of course, certification programs are voluntary. No

. lawyer is prohibited from practicing in a specialty field,
. and certified lawyers can practice outside their field of
| certification.

The majority of certified lawyers in the United States

. have earned their credentials from traditional state-spon-
- gored programs administered by state supreme courts and

state bar associations on the courts’ behalf.? Even today,
however, only fifteen states offer state-sponsored certifica-

. tion plans for certifying specialists in various fields of

law for lawyers licensed in the state: Arizona, California,

. Connecticut, Fiorida, Idaho, Indiana, Louisiana, Minnesota,

New Jersey, New Mexico, North Carolina, Ohio, South
Carolina, Tennessee, and Texas.” There are also state-
sponsored plans to accredit private certifiers in these states:

- Alabama, Idaho, Indiana, Maine, Minnesota, Ohio, Pennsyl-
~ vania and Tennessee.?

Statistics presented to the 2010 National Roundtable

on Lawyer Specialty Certification sponsored by the ABA
© Standing Committee on Specialization revealed that there
-~ were 35,453 cerdfied specialists in 49 specialty fields in

state and private programs including all national organiza-

| tions.” There were 13 ABA accredited national certification
_ programs including Civil and Criminal Trial Advocacy,

- Legal and Medical Professional Liabiity, Elcer Law,

_ Business and Consumer Bankrupicy, Creditors’ Rights,

. Estate Planning Law, Family Law Trial Advocacy, Juvenile

Iaw-Child Welfare, DUI Defense Law, and Social Security

| Disability Law.™

Twenty years after Peel, national board certification is

. still in its infancy. The number of licensed lawyers in the

. United States in 2008 was 1,180,386.% Of this mymber

~ approximately ihree-quarters were in private practice. With
advertised his certification on his letterhead. The Illinois Bar ‘
complained because the Illinois Code (like most states at the
| eligible private practice lawyers are certified.

approximately 35,000 lawyers certified by state and national
programs, it seems that less than three percent of potentially

' Board Certification and the Standard of Care
 Does a lawyer’s cestification, for example, by The American
. Board of Professional Liability Attorneys as a medical mal-
© practice specialist, cause courts (o impose a higher standard
. of care on that lawyer when the lawyer is sued by a disgrun-
 tled medical malpractice client who has fost a jury verdict?

This seemingly simple question has a complex answer

; that is, in some states, still somewhat fluid since the phrase

- “standard of care” has a multi-past definition that differs

. from state to state. The term has been influenced not only by
 the history of lawyer specialization but by medical malprac-

tice standard of care concepts as well.

18 !
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The short answer to the question, does certification
impose a higher standard of care on a lawyer, is no. Cer-
tification is a red herring. Specialization is the issue. And
specialization has been a reality in United States law practice
for decades, if not a century or more, Specialization occurred
long before certification was even a concept.

A certified lawyer is a priori a specialist. Otherwise, the
lawyer could never meet board certifying criteria, which includes
providing evidence of substantial involvement in a specialty area
(usuaily 25% or more of one’s practice) for a minimurn number
of years and minimum CLE in the specialty area preceding the
application to take the written test.* But even requirements for
hoard certification do not create a legal specialty, they merely
set standards for formally recognizing an area of law practice
that has by informal tradition become a legal speciaity. Board
certification does not make a specialist, it merely recognizes one.
Certification acknowledges a specialization that already exists.

Tn the legal malpractice world as administered by fifty
different state court systems, the above answer may have its
detractors.® Those detractors ignore, however, the growing trend
in legal malpractice opinions recognizing specialization whether
or not formatly endorsed through board certification.” Thus, an
attorney handling a case in a specialized legal area must exercise
the degree of skill and knowledge possessed by attorneys wha
routinely practice in that specialty.*® Specialization is simply
concentration of a fawyer’s practice to one or at most a few fields
of law, Self selection of fields of concentration—defacto spe-
cialization—has been around as long as has the practice of law.”
Courts are beginning to acknowledge that reajity as well as the
special knowledge and skill exhibited by the lawyers who devote
significant time to one or a few fields of law.

The advent of the large law firm contributed greatly to
specialization. Large law firm practice areas channeled lawyers
into narrow specialty practices. Large law firm specialization
has increased with the passage of time. Today, specialization in
law practice generally is the rule. In the 60s and 70s, com-
mentators debated formal recognition of legal specialties, some
contending that the lawyer generalist was the favored model of
law practice.”® That debate is certainly dead today, if in fact it
ever existed. Specialization was always a real world fact.

The Ordinary Lawyer and Specialization

In truth, the question whether the standard of care is elevated
for a board certified lawyer is backward. The real question is
what is specialization’s impact on the standard of care for the
non-specialist “ordinary lawyer” who ventures into a special-
ized area of law and makes an error?

The term “standard of care” is a euphemism for the
question of whether a lawyer was negligent.® Of course, the
starting point for any negligence case Is the Platonic ideal
of the “reasonable person”. A lawyer is a reasonable person
who has gone 1o law school, passed a professional qualifying
examination, and hopefully gained wisdom from actual prac-
tice. So the reasonable person is transferred into the “reason-
able attorney” for purposes of determining negligence.*

The first understanding of standard of care is that it is

~ not perfection. Neither a lawyer nor a doctor, without a

~ specific promise, warrants success of the soundness of legal

. or medical opinions or guarantees or insures a particalar

. result. A bad result, death following surgery, an adverse jury
- verdict, in and of itself is not evidence of negligence. Neither
| medicine nor law is an exact science. It is doubtful that dif-

ferences of opinion in either endeavor will ever be resolved.

_ Thus, errors in judgment will oecar in a profession where
. judgment is its hallmark.*' The issue of whether an attorney

erred is distinct from the issue of the attorney’s negligence.

~ An error may well not be negligence even if that error causes

injury to a client. The issue becomes whether the attomey’s

. conduct comported with the known principles of reasonable,
~ competent law practice—not perfect law practice—known to
 the field of law in which the attorney was practicing.

The factors to be possessed by the reasonable attomey,

however, differ from court to court, with some courts emphasiz-
. ing competence, others emphasizing skill and knowledge, and

. others various combinations of similar descriptive terminology.
In genera, however, courts seem to have setfled on a negli-

- gence definition [standard of care] that says attorneys should

exercise the skill and knowledge usually possessed by attorneys
under the same or similar circumstances. The same or similar

| circumstances phrase has come to include locality differences,
- customs and practices, and, since the 1970’s, specialization.”

Until the 1970s, there were few legal malpractice deci-
sions discussing specialization or suggesting a standard of

. care predicated on a comparison to anything other than an

“ordinary attorney” or “reasonable attorney.”* On the other

~ hand, medical malpractice decisions weil prior fo the 1970’s
. recognized the reality of medical specialization. In medi-

. cal malpractice cases, establishing negligence required that
| experts testifying against the defendant be specialists in the
' area of their testimony and required the non-specialist prac-

titioner to exercise the same degree of skill and knowledge

- as that possessed by physicians practicing in a particular
. specialty.” If a family physician or non-surgeon atfernpted

a heart transplant, the standard of care by which that physi-
cian is measured is that of a transplant surgeon. There is no

lower standard for less skillful or unqualified physicians. And
. medical standards of care have become almost uniformly
. national in scope.*

Many courts have begun to follow the medical negligence

. paradigm as regards legal specialization. Thus, while in
. some states there still exists an open question as to what the

standard of care may be with legal specialists, the definite

. trend is that attorneys undertaking a task ina specialized area
- of law must exercise the degree of skill and knowledge pos-

sessed by attorneys who regularly practice in the specialty.’
With some states and the ABA recognizing specialty cer-

 tification through either state sponsored or national organiza-
. tions, and most states allowing some designation of practice
. in particular fields of law,™ the essentlal questions to ask

and answer in any legal malpractice case are, ts the aitorney

. engaged in a recognized legal specialty, is that attorney a

specialist or non specialist, should the attorney be held to a
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more demanding standard of a specialist, and what qualifica-
tions will the plaintiff’s expert need in order to establish the
standard of care against the lawyer defendant.”® The task of
determining what is a specialty will undoubtedly be done
case by case based on evidence concerning recognition of
certification by a combination of the state bar, the ABA, na-
tional professional organizations, the local legal community,
and the defendant lawyer’s own practice. Important]y, the
ordinary lawyer without a specialty or & specialist engaging
in an unfamiliar legal field will undoubtedly raise an issue of
whether the lawyer had a duty to refer the client to a special-
ist.50 The same duty exists in medicine.”!

Certain legal specialties have been recognized as having
4 national standard of practice similar to the now widely
recognized national standard of care for various medical
specialists,” for example, Federal Tax Law, Securities Law,
Patent Law, and Bankruptcy. As law schools continae to
trend toward national legal training, states expand reciprocity
licensing, and bar exams take on more of an interstate nature,
a national standard of care is probably not far behind.

What is the Future of Specialization?

There are arguments pro and con about specialization and
certification.s® General practitioners, rural practitioners, and
geographically isolated practitioners, especially, feel that
formal specialization detracts from a presumption that any
licensed lawyer is competent to handle any legal problem.™
Similar arguments were made by generat medical practi-
tioners in the past, but foday there are 24 medical specialty
voards certifying physicians in 149 specialties and subspe-
cialties.” Legal specialization is here (o stay.

One reason certification will continue 10 expand is that
certification is crucial to the public’s ability to access legal
services. According to & stady by the ABA Section of Litiga-
tion, consumers find legal services among the most difficult to
buy. The primary difficulty being the uncertainty about how to
tell a good lawyer from a bad one.® Certification, of course,
is no competency wartanty, but it is certainly a more reliable
indicator than trying to judge competency by choosing between
competing TV and phone book ads. Thus, the ABA and some
COUTLS Tecognize 4 genuine need to provide the public with reli-
sbie information on lawyers’ qualifications and capabilities.”

Former Chief Justice Burger, more than three decades
ago lamented the absence of certification programs as a key
reason for the “low state of American trial advocacy and &
consequent diminution in the quality of our entire system of
justice”® It is probable that many judges today would echo
Justice Burger’s observations.

The age of lawyer advertising hag done little to mngtill
public trust in the profession. A 2009 Gatlup Poll found that
the public mistrusted lawyers as much as ever. Only thirteen
percent of those surveyed rated honesty and ethical standards
of lawyers as “high” or “very high.” These qualities were
ranked lower for lawyers than for nurses (83%), medical
doctors (65%), bankers (] 9%), and, believe it or not, state
governors (I 5%).% Fortunately, lawyers remain well ahead

. of Senators, members of Congress, and car salespeople. A

. 2001 ABA Section of Litigation Survey found that 69% of
© those polled agreed lawyers are more interested in making

: money than in serving clients. Fifty-seven percent believed
~ that most lawyers are more concerned with their own setf-

. promotion than their clients’ best interest.”

While there are many solutions offered to improve law-

yer professionatism and thus the image of tawyers,® perhaps
- the most direct is certification of specialist with a concomi-
| tant promotion of specialty certification 10 the pubiic as the
~ gold standard for choosing a Jawyer in that particular field.

{ 1p order to aggressively promoie certification benefits, there
: should be one umbrella organization—like ABMS—adver-
© tising to the public and lawyers alike, the elite professional

. standing of board certified attorneys. This could be accom-
. plished through the already existing ABA Standing Com-

© mittee on Specialization. As it is now, promotion 18 Jeft to

- each certifying body. The Jawyer hoard certification story is
. still a century behind medical board certification and falling
| further behind each day.

Of course, the argument against an ABA-sponsored orga-

pization promoting certified lawyers over non-certified law-
- yers will be one of discrimination against general practice,
Lon-board-certified lawyers. But the same arguments Were

- used in medicine. Some day the ABA will follow medicine’s
. lead and in s0 doing will make Chief Justice Burger’s dream
. for litigation lawyers a reality for all board certified legal

© speciafists: “some system of certification for trial advocates
{isan imperative and long overdue siep.”®

. Board Certification Competition
- Lawyer board certification will never equal the esteem, emi-
. pence, and achieveraent of physician board certification as

. Tong as jegal board certification has as its main competitors

. Super Lawyers,” Best Lawyers,” and to a lesser extent Mar-
. tindale Hubbell rankings.” Legal board certification requires
- proof of years of devotion and dedication o a specialty,

. proof of competence within that speciaty, and test taking

- to prove the purported competence. Super Lawyers, Best

¢ Lawyers, and Martindale-Hubbell require nothing. All three,
~ despite claims of objectivity and rigorous selection process,

: are essendially marketing schemes with maximum advertis-

| ing revenue as the end game. Selected lawyers are popular

+ with their peers, but may not necessarily be the most skiltful.
. Contrary to claims that the publications assist CORSUIMErs
in selecting lawyers, these publications even more loudly

| proclaim readership nambers as the tried and true method of
. driving up the price of the fuli page ads that permeate Super
. Lawyers-Best Lawyer publications. All in ali, the emphasis

- on advertising and the obvious profits generated by these

. publications make the peer review claims dubious.®

]

Dubious or not, bar associations, ethics committees, and

. courts around the country are giving their approval o, or
acknowledging their inability under the law to preciude this
- form of attorney advertising and in the process are blessing
. the single most important deterrent to more lawyers seeking




board certification. The fact that lawyers and the public
equate Super Lawyers-Best Lawyers desigrations as an
endorsement of the lawyers® supposed superior credentials,
whether intended or not, makes an easy choice for a lawyer
facing a true objective, rigorous testing by board certifica-
tion examination. Why would a “Super Lawyer” ever risk
subjecting his/her credentials to board certification peer
review, or risk failing a board certification test when selec-
tion as a “Super Lawyer” requires no effort at all?

Compare the Effort
Comparing the selection criteria of Super Lawyers-Best
Lawyers to board certification feaves listle doubt that lawyer
board certification will never achieve the numbers achieved
in medicine as long as Super Lawyess-Best Lawyers is per-
ceived as an endorsement of supposedly superior credentials.
To he beard certified, a fawyer must demensirate a
dedication to a particular specialty, and prove that dedication
by documenting cases, trials, hearings, briefs, and other en-
deavors reflecting his/her actual work. CLE in the specialty

area must be documented. Importantly, written references
by other lawyers and judges who have observed the lawyer’s
work in the specialty must be provided. Lastly, the board
certified lawyer must submit to an actual knowledge exami-
nation testing whether the lawyer can indeed demonstrate
the intimate knowledge that should be associated with an
advocate skilled in that specialty.”

Super Lawyers-Best Lawyers, on the other hand, require
nothing. Best Lawyers selection is dependant on a mysterious,
but highly touted, “exhaustive and rigorous peer review survey
comptising more than 3.1 million confidential evaluations by
the top attorneys in the country.” Notice the subjective nature
of the adjectives: exhaustive, rigorous, top attorneys. Exactly
who are these “top attorneys?” And, who selected them? What
was the motivation of these “top attorneys” in filling out those
confidential surveys? And of course no objective measure 18
used to actually test the selected attorneys’ legal skills and
knowledge. Selection is purely subjective.

Super Lawyers’ selection is no more objective, although
again, the selection process is touted as comprehensive and
detailed. Super Lawyers creates its pool of potential selectees
from peer nominations with “safeguards” to prevent gaming
the system.® However, a “Star Search” process also takes
place to locate lawyers with “Star Search Credentials,”™
essentially defined as lawyers who have gamered a lot of
publicity. Potential selectees then undergo a Super Lawyer

research department evaluation to find cut what the selectee
has done in law practice. Note that this “research™ is again
essentially publicity driven. The final step is “blue ribbon
review”,” a “review” by the selectees with the highest point
totals from the previous steps. These blue ribbon selectees
rate all of the other selectees on a 1 to 10 scate.

Medical Versus Legal Board Certification
Medical Board Certification became the pinnacle of medi-
cal practice achievement long before the ad people ever
came up with Top Doctors,™ or Super Daoctors.” There
was 1o alternative for physicians to distinguish themselves
from colleagues. Thus, Board Certification is even today
the medical profession’s gold standard. This goid standard
status is reinforced by insurance carriers, hospitals, and
HMO’s, some of whom require board certification s a
prerequisite to credentialing. Lawyers, on the other hand,
had barely been allowed to advertise, much less designate
a specialty in 1991 when the first edition of Super Lawyers
was published in Minnesota by an enterprising magazine
publisher.”* However, a perfect advertising storm was
forming: Super Lawyers, Best Lawyers, the internet, law
firm websites, blogs, and Google. Is it any wonder then that
lawyer board certification with its requirements for actu-
ally proving accomplishments and testing competence like
physicians require lacks enthusiastic support?

Super Lawyers Et Al. and Advertising

“The louder he talked of his honor, the faster we
counted our spoons.”
—Ralph Waldo Emerson

Several states have confronted the issue of whether
publicizing attorneys as Super Lawyers-Best Lawyers
violates ethics rules, especially those related to advertising.
Virtually ali states considering the isste have aliowed such
advertising as consistent with the state’s ethics rules.” The
reasoning behind these decisions is murky at best consider-
ing that the titles are purely manufactured aggrandizements
promoted by non-lawyer commercial enterprises impiement-
ing a self-described peer selection process that in reality
is both subjective and arbitrary. These ethics decisions are
perhaps best understood by looking at New Jersey's three-
year scuffle between the ethics committee and Supreme
Court leading to the Court’s 2009 advertising rule amend-
ment allowing lawyers to advertise their status as Super
Lawvers-Best Lawyers.”

The background to New Jersey's dilemma is the United
State Supreme Court’s various decisions regulating commer-
cial speech and in particular lawyer’s commercial speech.”
Essentially, a state may regulate lawyers’ commercial
speech by following a four-pronged test: if the commercial
speech (1) invoives a lawful activity and is not fraudulent
or misleading, the state statute must {2) serve a substantiai
government interest; (3) directly advance the substaniial
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government interest, and {4) be narrowly tailored to serve the
cubstantial government interest.”

New Jersey's odyssey began when lawyer Lloyd Leven-
son, selected as a New Jersey Super Lawyer in 2005, com-
plained to the ethics committee that he had been selected and
fhat the comparny told him he could buy a full-page ad for
$15,000.7 Levenson’s complaint was rooted in his belief that
the general public presumed that money purchased the title.
Levenson also thought the public would believe that lawyers
with full-page ads were somehow Detier than those n amed
in the small print in the back pages and certainly better than
fhose who didn’t even make the small print.”

The ethics committee agreed with Levenson. The ethics
committee said Super Lawyers -Best Lawyers™ ads violated the
risteading advertising rule because the superlative language-—
Super-Best—was inherently comparative of one lawyer’s
service with that of other lawyers and would mislead the public
into believing that Super-Best jawyers could achieve results
superior to-colleagues unteco anized as Super Lawyers.”

The New Jersey Supreme Court stayed the ethics com-
(mittee decision to study the issues. The court subsequently
released a 300-page Special Master’s Report discussing
factual and legal issues.f2-In December 2008, the Supreme
Court vacated the committee’s opinion, catling for adoption
of an amended advertising rule, The court found that Supet
Lawyers’ selection process was “sophisticated, comprehen-
sive and complex” and “a good-faith. . .effort fo.. produce a
tist of lawyers that have attained high peer recognition, meet
ethical standards, and have demonstrated some degree of
achievement in their field.™

A year later New Jersey had a new advertising rule. Super
Lawvers-Best Lawyers, as well as other comparative ads,
were approved as long as the organization name was stated,
the comparative basis could be substantiated, and the ad was
accompanied by the disclaimer that the advertisernent Was
not approved by the Supreme Court,®

What is Professionalism?
Current lawyer advertising has done little to elevate lawyers’
publli_i': perception, which has been in free fall for decades. As
Professor Michael Asimow points out, in the 1830°s Alexis
de Tocguevitle wrote that lawyers were the onty enlightened
class not mistrusted by the public and therefore were called
upon to fill the public offices. “No one would dream of
writing that today. In the last 25-years, the public’s opinion
of lawyers has turned sharply negative. Nowadays, American
lawyers are distrusted and despised.™

Of course, advertising alone does not explain the legal
profession’s decline, It is virtually impossible to truly know
the answer. [n reality, itis a combination of many things,
including Watergate, Enron, fort reform, movies, the D.C.
judge swing a family dry cleaners for $67 miliion for losing
his grey pants, and countless other uncontrollable cultural
influences.® There are as rmany suggested solutions as there
are perceived canses.”’ More professionalism is one oft-
repeated answer. But what is professionalism‘? And n reality
these suggestions offered as cures do not fundamenially

. change the status quo. They are more Jike fingers in a dike. If
* the profession does not change fundamentally wil] the public
- ever change 1ts perception?

~ Changing the Paradigm i
| To law Professors Adrian Evans and Clark Cunningham, %
 professionalism is & fusion of technical expertise with

- demonstrated excellence in client service, public service, and
: ethical practice.” Stated otherwise, the professors say profes-
. sionalism can he thought of as a process in which knowledge
© develops info wisdom, skill becomes art, and values rise 10

| the level of virtue.¥ Contrary to most other plans to increase

. professionalism, however, these professors suggest that

\ specialty certification should offer 4 path to professionalism
 far different than the traditional path followed in the United

. States today. Their model is based on medical board certifica-
* ton as well as the legal profession in Anstralia,

- profession faces 18 that training and assessment ends when

© lawyers pass the bar examination. The only post-bar exami-
. nation requirements are mandatory CLE, the mere presence
_ inthe audience being sufficient, and good behavior. Propos-
| als for more professionalism, therefore, are purely voluntary
. affairs without ciearly defined achievemeni incentives or

_ measures ensuring ethical growth.*

| not—Progressive development of competency, excellence

The paradox. professionalism improvement the U.S. legal

 The medical profession and Australian specialty certifica-
tion offer what current U.5. specialty legal certification does

. in client service and ethical excelience after the licensing

| examination. This is accomplished through supervised work
-~ experience, specialty study, positive work references, and

- finally a written examination. The culmination of the entire

. process is practice as a certified speciatist.” The cusrent U.s.
. legal specialty certifying process, the professors point out,

© has similar requirements with one significant and poten-

- tiafly fatal flaw. U.S. legal certification requires a minimam

. pumber of completed activities, like 20 jury trials © verdict,
| 15 of which are felony trials for criminal certification in

. Florida.”* Unlike residency and fellowship where YOunlg

- doctors perform operations and other medical activities under
5 supervision, the Jegal cestifying bodies have no provision
 for supervision, Young Jawyers working their way up to

. the required certifymg number of trials are expected to do

i so without concern for how that experience 1 achieved.

. Thus, the American legal certifying system cnly works if

- large numbers of clients wave been represented by uncerti-

. fied lawyers engaged in speciaiized legal endeavors that

LAF



“cients should demand be done only by certified specialists.
This paradox arises out of the ori gin of American speciaity
certification as an issue of truth-in-advertising rather than as
a method of professional development.”

Therein lies the demise of at least the trial-related special-
lies—requiring substantial trials to verdict at a time in the
United States when tort reform, plea bargains, and other
pervasive influences have substantially reduced civii and
criminal tral verdicts to the point that young lawyers have
considerable difficuities meeting minimum certification
requirements. Before fong, certification will simply be a very
old lawyer’s distant recollection.

Conclusion

Changing the legal profession’s paradigm and thus its public
perception will not be accomplished soon or easily. En-
trenched forces are difficuit to dislodge. A beginning, how-

ever, would be to recognize Super Lawyers-Best Lawyers for .
E Super Lawyer?, 20 THE PROF. Law. 1, at 25 (2009); Conner Mullin,

| Regulating Legal Advertising on the Iniernet: Blogs, Google and Su-
© per Lawyers, 20 GEo. J. LEGAL ETHICS 835 (2007); Joshua A, Dero-

:‘ thy, Impervicus 1o Kryptonite: Wiy Minnesota’s “Super Lawyer”
Can Continue Advertising, 30 HaMuing L. Rev, 685 (2007); New

. Hampshire Bar Association Ethics Commiitee, Lawyer Advertising:
Million Dollar Advocate, (November 1997), available at httpi/fwww.
3 nhbar.org/legal-iinl{s/elhics—opinions-practicai—cthics—articles.asp {iast
¢ yisited May 6, 2010).

what they really are and displace those superficial designa-
tions with truly significant specialist proficiency tested and
approved by real peer review.” The medical profession has
such a system today-a voluntary but vigorous process of
post-licensing professional development leading to a highly
trained, dedicated specialist. Of course, the legal protection
afforded to the marketing gimmicks of Super Lawyers-Best
Lawyers makes the paradigm revisions difficult. However, in
a profession of supposed innovators and thinkers someone

_could surely find a solution if the bar associations find the

" political will to change the paradigm. P
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